






 

The EPA should delay adoption of the TMDL and backstops for at least one year and until no sooner than December

31, 2011 for the following reasons:

 

· The model used to establish the TMDL has three significant flaws: (1) data used for existing impervious surfaces is

overstated by a 2.5 magnitude; (2) the model inadequately counts reductions currently being realized from common

pollution reduction practices in Virginia; and (3) the model incorrectly accounts for pollutants from different land uses. It

is arbitrary and illegal for EPA to establish a TMDL for the Chesapeake Bay until such time as the model is fixed. 
 

Response 

Please see the response to comment 0238-cp.001.002.

 

Comment ID 0684.1.001.003

Author Name: Saunders Jim

Organization: Saunders Brothers,Inc.

• The Chesapeake Bay Model, the basis for nutrient and sediment reductions required by EPA, has been shown to have

extensive flaws in the data it utilizes. EPA even acknowledges this fact. EPA should not move ahead with costly

mandates based upon flawed modeling and data. Examples:

 

o In 2010 Virginia cooperative Extension conducted a field observation study in the Coastal Plain. They found that 90%

of crop acres were planted in not-till. Only 15% of the acres are enrolled in DCR's no-till program.

 

o Is the model fully accounting for practices that are already mandated by state permitting programmed? (ex: mortality

control for poultry facilities)

 

o The model is currently "throwing out" actual ground-truthed data from Virginia because it does not meet the "modeled"

land use data. This is unfair when the practices are meeting all requirements set forth by EPA.

 

• Federal actions must be based on accurate information. No additional regulations or penalties should be put on states

or industries until the science and data have been proven. 
 

Response 

Please refer to the response to comment 0089.1.001.003.

 

Comment ID 0689.1.001.009

Author Name: Hann Steven
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Organization: Capital Region Council of Governments TMDL Work Group

16. Table 4-8 of the draft TMDL represents municipal wastewater loads from various jurisdictions to the Chesapeake

Bay. What delivery ratios were used to construct these tables and where can such delivery ratios be found?

 

17. It is critical that the most current delivery ratio data from EPA be provided to the Bay jurisdictions so that this

information can be incorporated into their WIPs. These delivery ratios must be realistic and workable so that the

jurisdictions can address loading reductions for each sector and the potential effect on nutrient trading. Lack ofrationale

and fmal delivery ratios before the state WIPs are developed is counterproductive to the TMDL development process,

calls into question the validity of the WIPs and has an adverse impact on the ability of wastewater treatment plants to

engage in nutrient trading, either as a buyer or seller of credits. 
 

Response 

Some background on delivery factors may be useful.  Delivery factors are calculated outputs of the modeled streams in the Phase

5.3 Chesapeake Bay Watershed Model.  They are the pounds of material that make it to tidal water for every pound put in to the

river at an upstream point.  These factors are calculated for each scenario based on model delivery for that scenario.  Generally, as

lower loads of one nutrient are put into the stream, the delivery factor for the other increases due to uptake limitation.  For example,

putting less phosphorus in the water limits the amount of algal growth in the streams, which decreases the amount of nitrogen taken

up, increasing the delivery factor.

 

Table 4-8 used delivery factors for the 2009 scenario.  Delivery factors cannot be described as ‘current’, but only as appropriate for

a given scenario.  Delivery factors for all scenarios are available from the Chesapeake Bay Program office upon request.

 

Comment ID 0702.001.003

Author Name: Eberly N.

Organization:  

I am a farmer in Rockingham County, Virginia. I am also a member of the Mennonite faith. I'm concerned that several

issues being discussed will affect my lifestyle and potentially my ability to farm. Please understand I choose not to

participate in the legislative process or government programs for my personal financial benefit in accordance with my

religious beliefs. That said I sincerely hope the following information will be considered when developing and

implementing both the TMDL and the Watershed Improvement Plan for the State of Virginia.

 

Third: Nutrient reduction has been achieved through the voluntary practices we've already put in place. Many of the

nutrient loading levels being discussed are based on research that is not yet proven. The models need to accurately

reflect nutrient use from field crops. Average yields used in models are out of date with current yields generated on our

farms. We hope any new regulatory burdens will be based on sound science with accurate yield models. We also need

time to allow each incremental improvement to be evaluated. One example is a situation where a farmer cleared some

virgin land, never had nutrients applied and the phosphorus levels were higher than what you'll want to set as the
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benchmark for agriculture land. 
 

Response 

Please refer to the response to comment 0402.001.003.

 

Comment ID 0709.001.002

Author Name: Schneider Richard

Organization: Southern States Cooperative, Inc.

Bay Model Accuracy - Needs Revisions Prior to Costly EPA Mandates

 

The Chesapeake Bay Model, the basis for nutrient and sediment reductions required by EPA, has been shown to have

extensive flaws in the data it utilizes. EPA even acknowledges this fact. EPA should not move ahead with costly

mandates based upon flawed modeling and data. Examples:

 

o In 2010, Virginia Cooperative Extension conducted a field observation study in the Coastal Plain. They found that

90% of crop acres were planted in no-till. Only 15% of the acres are enrolled in DCR's no-till program.

 

o Is the model fully accounting for practices that are already mandated by state permitting programs? (ex: mortality

control for poultry facilities)

 

o The model is currently ''throwing out" actual, ground-truthed data from Virginia because it does not meet the

"modeled" land use data. This is unfair when the practices are meeting all requirements set forth by EPA.

 

Federal actions must be based on accurate information. No additional regulations or penalties should be put on states

or industries until the science and data have been proven. 
 

Response 

Please refer to the response to comment 0089.1.001.003.

 

Comment ID 0727.001.002

Author Name: Thigpen Janet

Organization: Steuben County Environmental Management Council

Inaccuracy of the Bay Watershed Model: There is a general lack of confidence regarding the Chesapeake Bay

Watershed Computer Model in regards to its ability to accurately represent current nutrient and sediment loads from the
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New York portion of the watershed and predict reductions in those loads due to proposed improvements and

management programs. Large deviations in estimated delivered nutrient loads have occurred from one version of this

model to the next. This casts doubt on the ability of this model to be an effective and reasonable planning tool, as well

as the legal basis for establishing TMDLs. 
 

Response 

Please refer to the response to comment 0202.1.001.010.

 

Comment ID 0730.001.003

Author Name: Horst R.

Organization:  

I am a farmer in Rockingham County, Virginia. I am also a member of the Mennonite faith. I'm concerned that several

issues being discussed will affect my lifestyle and potentially my ability to farm. Please understand I choose not to

participate in the legislative process or government programs for my personal financial benefit in accordance with my

religious beliefs. That said I sincerely hope the following information will be considered when developing and

Implementing both the TMDL and the Watershed Improvement Plan for the State of Virginia.

 

Third: Nutrient reduction has been achieved through the voluntary practices we've already put in place. Many of the

nutrient loading levels being discussed are based on research that Is not yet proven. The models need to accurately

reflect nutrient use from field crops. Average yields used in models are out of date with current yields generated on our

farms. We hope any new regulatory burdens will be based on sound science with accurate yield models. We also need

time to allow each incremental improvement to be evaluated. 
 

Response 

Please refer to the response to comment 0402.001.003.

 

Comment ID 0736.001.006

Author Name: Middaugh Robert

Organization: James City County, Virginia

We also highly recommend that the EPA find a way, through this very complex process, to more closely examine local

efforts that localities such as James City County have already completed or are proposing to implement, rather than

assuming through input models that programs either do non-exist or minimally address TMDL issues . 
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Response 

Thank you for the comment.  EPA relies on state-reported management actions to inform the modeling.  EPA agrees that tracking

all management actions, including those not on state or federal cost-share, is a desirable outcome.

 

Comment ID 0737.001.003

Author Name: Comment Anonymous

Organization: Lower Allen Township Authority

Delivery Rates - EPA should technically justify the use of different delivery ratios arid old model output data in

development of the Pennsylvania WIP that supports the TMDL. The failure of EPA and PA DEP to resolve this issue

before finalizing the WIP and TMDL is irresponsible and provides no reasonable assurance of plan success. 
 

Response 

Without more detail in this comment, EPA cannot make an effective reply.  The commenter may be interested in the response to

comment 0334.1.001.005 as it seems to be related.

 

Comment ID 0741.001.006

Author Name: Caskey W.

Organization: Isle of Wight County

The Phase 5.3 model and model inputs are not sufficiently developed to produce reliable predictions. 
 

Response 

Please refer to the response to comment 0169.1.001.005. 

 

Comment ID 0743.001.004

Author Name: Declue Robert

Organization: Water Quality Coordinating Committee (WQCC)

Furthermore, the pollutant loading model which is driving much of the regulatory targets and tracking progress seems to

have made many erroneous assumptions about the character of agriculture as is actually practiced in NYS as well as

the attributes of the resource base. Until these premises are adjusted to be in line with reality, the output of the model is
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seriously flawed for this portion of the Bay 
 

Response 

In 2009, EPA provided all watershed states with the opportunity to review all pertinent agricultural input data and to supply state-

specific or county-specific values.  Some states chose to revise portions of the agricultural data at that time.

 

Additionally, the model development process has ample opportunity for input as the technical direction for the development,

management application, and independent review of the Chesapeake Bay Program Partnership’s models is carried out through

several groups within the CBP structure.  Prominent among these are the Water Quality Goal Implementation Team, the Modeling

Workgroup, the Agricultural Nutrient and Sediment Reduction Workgroup, the Urban Stormwater Workgroup, the Forestry

Workgroup, and the Wastewater Workgroup.  Descriptions of each of these groups is provided within Section 1 of the final Bay

TMDL. Each has broad representation by federal, state, local, academic, and private groups. Programmatic and policy direction on

the application of the models and their use in supporting decision making is undertaken through the partnership’s Management

Board (previously the Implementation Committee) and the Principals’ Staff Committee.  All the independent scientific peer reviews

of the models are carried by the Chesapeake Bay Program’s Scientific and Technical Advisory Committee.  All of these meetings

are open to the public and are attended by state and federal government, academics, and stakeholder groups.  Links to records of

these meetings and conference calls can be found in Appendix C of the final Bay TMDL.

 

Comment ID 0746.1.001.011

Author Name: Carl Jimmie

Organization: Southern Tier Chesapeake Bay TMDL Commenting Coalition

B. Huge Excess POTW Capacity in the Southern Part of the Watershed Unfairly Influenced the Proposed Allocations

and Will Promote Even Higher Growth Very Close to the Bay

 

A large surplus of unused, already built wastewater treatment plant capacity exists in certain southern Bay States, most

notably Virginia and Maryland. Virginia and Maryland have over 400 MGD and 250 MGD of surplus wastewater

treatment plant capacity respectively, for a combined surplus of 650 MGD.

 

Assuming that on the average 100 gallons per day is utilized per person, the combined surplus capacity for Virginia and

Maryland would roughly accommodate the wastewater produced by the following increase in population.

 

= 650,000,000 OPD/(l 00 gallons/day/person)

= 6,500,000 people

 

The additional future population that could be served by the surplus treatment capacity in Virginia and Maryland

represents over a 39 percent increase above the current population within the entire Chesapeake Bay Watershed.

 

The surplus treatment capacity and the associated increase in population that it could accommodate are significant in
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magnitude and represent a significant environmental issue. The magnitude of this potential growth, the associated

urban runoff related pollutant loadings, and other environmental issues would be substantial. To illustrate this

magnitude, the following comparisons are offered.

 

• The surplus capacity of the WWTPs within the New York State portion of the watershed is roughly 21 MGD, about 3

percent of the surplus capacity in Virginia and Maryland.

• The additional future population that could be served by the surplus treatment capacity in Virginia and Maryland is 10

times that of the current population within the New York State portion of the Bay watershed.

• As a point of comparison, the flow rate of the surplus Maryland and Virginia WWTP capacity of 650 MGD (1005 CFS)

is greater than the median flow of the Chemung River at Chemung, NY of 661 CFS [FN22].

 

A number of concerns exist regarding the magnitude of the surplus WWTP capacity that Virginia and Maryland

presently have, including:

 

1. Any reductions in nutrient loadings made within New York State would be dwarfed by the increased loadings within

Virginia and Maryland if all, or a significant portion, of this surplus capacity is utilized. Given the rapid population growth

in Virginia and Maryland over the past two decades and the potential for substantial continued growth and increased

nutrient loadings in those states between now and 2025, the stringent nutrient reductions set forth in the Draft TMDL for

New York is mainly needed to allow a fraction of the additional population grown envisioned by this excess POTW

capacity in Maryland and Virginia to occur. New Yorkers cannot be forced to pay to create an offset needed for the

anticipated population growth in Maryland and Virginia.

 

2. Emerging pollutant loadings including endocrine disrupting chemicals, entering the Bay would also increase, with a

growing population within Virginia and Maryland.

 

3. If unused by an increased population, the surplus WWTP capacity could potentially be utilized by Virginia and

Maryland as a substantial nutrient trading bank, where credits could be sold to other Bay States that require offsets

because currently excess POTW capacity to meet that growth hasn't been built. A number of potential scenarios could

develop that would not be favorable for New York.

 

As a hypothetical example, a Village in New York State might have an opportunity for significant growth but would need

to expand its WWTP to support this growth. Purchasing (through Trading) nutrient credits from a southern Bay WWTP

that has excess capacity might be the most cost-effective nutrient reductions possible.

 

A number of questions and issues exist regarding this topic. How much of this surplus WWTP capacity in Virginia and

Maryland was created from WWTP expansion/upgrade projects that received federal funding? In the future, can nutrient

credits for unused capacity at the WWTPs that received federal funding be transferred, at no cost to WWTPs in other

Bay states that need additional nutrient credits?  

 

 

[FN22] Statistical data from USGS 01531000 Gaging Station on Chemung River at Chemung NY,

http://waterdata.usgs.gov/nwis/uv?01531000 
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Response 

Please refer to the response to comment 0080-cp.001.002.

 

Comment ID 0746.1.001.025

Author Name: Carl Jimmie

Organization: Southern Tier Chesapeake Bay TMDL Commenting Coalition

In addition, the models used to derive the Total Maximum Daily Load which the Bay can receive and still meet water

quality standards need to better reflect the New York 2010 reality and the type of agricultural BMPs in use in New York

rather than those used in Maryland and Virginia. We believe that it is possible that, if the model better reflected New

York agricultural practices, it would confirm that New York could meet the reductions with the plan appended to the

Draft NY WIP. The Coalition believes that one of the primary reasons for these agriculture-related model problems is

that the Chesapeake Bay Committee did not seek input from Cornell University (New York State's land-grant college)

during the development/implementation of the models and the associated loading allocations. In contrast, EPA worked

closely with the land-grant colleges for the other Bay states, including Virginia Tech, Penn State, etc. 
 

Response 

In 2009, EPA provided all watershed states with the opportunity to review all pertinent agricultural input data and to supply state-

specific or county-specific values.  Some states chose to revise portions of the agricultural data at that time.

 

Additionally, the model development process has ample opportunity for input as the technical direction for the development,

management application, and independent review of the Chesapeake Bay Program Partnership’s models is carried out through

several groups within the CBP structure.  Prominent among these are the Water Quality Goal Implementation Team, the Modeling

Workgroup, the Agricultural Nutrient and Sediment Reduction Workgroup, the Urban Stormwater Workgroup, the Forestry

Workgroup, and the Wastewater Workgroup.  Descriptions of each of these groups is provided within Section 1 of the final Bay

TMDL. Each has broad representation by federal, state, local, academic, and private groups. Programmatic and policy direction on

the application of the models and their use in supporting decision making is undertaken through the partnership’s Management

Board (previously the Implementation Committee) and the Principals’ Staff Committee.  All the independent scientific peer reviews

of the models are carried by the Chesapeake Bay Program’s Scientific and Technical Advisory Committee.  All of these meetings

are open to the public and are attended by state and federal government, academics, and stakeholder groups.  Links to records of

these meetings and conference calls can be found in Appendix C of the final Bay TMDL.

 

EPA works closely on modeling with land-grant, sea-grant, and other other universities in the watershed largely because they

responded to and won open-competition Requests For Proposal and because of their voluntary participation in open Chesapeake bay

program meetings such as those described above.  Cornell is encouraged to compete in future RFPs and to participate in committees

and workgroups.  Toward that end, Bob Howarth of Cornell is a current member of the Scientific and Technical Advisory

Committee.  Additionally, Chesapeake Bay Program modeling was presented at the North American Nitrogen Center at Cornell in
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June of 2004 and March of 2008.

 

We look forward to working with Cornell in the future.

 

Comment ID 0748.001.001

Author Name: Eicher L.

Organization:  

In reference to Docket ID # EPA -R03 - OW - 2010 - 0736 I don't neccarily agree with all the information . I believe the

main culprit to prolusion of the Cheasapeake Bay is people. Have you included population statistics in your model. Are

your future demands going to be paid for in advance by government on my farm? I no-till 99% of my crops. The only

reason it isn't 100% is because of an ocaissional rut made that has to be fixed. I have a nutrient management plan but it

doesn't include a 2 inch rain fall in twenty minutes. That is called mother nature . I think the best way for you to do your

job is to use real numbers on an individual bases and if it takes 30 years to complete so what, it will be done correctly! 
 

Response 

Thank you for your comment and your commitment to conservation tillage.

 

To address your specific points:

Human population is included in the assessment of loads from developed land and projections of development.  It also considered in

sewage and septic system loads.

 

Hydrologic variability in considered in the TMDL in using a 10-year period of climate to assess loads.  Please see section 6.1.1. of

final Bay TMDL document. 

 

If by 'real numbers' the commenter means monitored loads, monitoring non-point sources on a small scale is not feasible.  Modeling

is required to equitably distribute the loadings to various sources in the watershed.  The watershed model is calibrated to more than

100 water quality monitoring stations and nearly 300 flow gauging stations.  

 

8.2 - AIRSHED MODEL

Comment ID 0272.2.001.015

Author Name: Pippel Julie

Organization: Maryland Association of Municipal Wastewater Agencies, Inc. (MAMWA)

EPA Should Reconsider Its Approach to Air Deposition Loads

Chapter 1 – Comments and Responses Chesapeake Bay Program Models

91612/27/2010 06:44 PM EST



 

 

EPA's Chesapeake Bay Program Office has estimated that atmospheric sources account for about one third of the

nitrogen that reaches the Bay, and the majority of this load originates from outside the Chesapeake Bay watershed.

CBPO has developed airshed model scenarios representing various levels of atmospheric load reduction. Given the

magnitude of the load derived from atmospheric sources, it is critical that these sources bear a proportional operational

and financial responsibility for load reduction, and other sectors not be negatively impacted due to lack of atmospheric

load reductions. This may require the CBPO to model and pursue regulatory strategies that are beyond existing or

proposed regulations, including atmospheric controls specifically targeted toward water quality protection. 
 

Response 

The Chesapeake TMDL relies on the national programs of the Clean Air Act and the associated Federal and State laws and

regulations.  Over the last 30 years reduction in NOx deposition in the Chesapeake watershed have declined by more than 30%.

Further reductions in atmospheric deposition are expected from ongoing implementation of management practices to achieve the

current air quality standards, as well as additional reductions that may be required by the new ozone standard to be set by July 2011.

 The rate of nitrogen reduction from atmospheric deposition is one of the highest of all the source sectors in the Chesapeake

watershed and comparable to the relatively high rate of nitrogen reductions from point sources.

 

The air reductions assumed in the Chesapeake TMDL include emission reductions due to regulations implemented through the

Clean Air Act authority to meet National Ambient Air Quality standards for criteria pollutants in 2020.  These are:

 

On-Road mobile sources: For On-Road Light Duty Mobile Sources this includes Tier 2 vehicle emissions standards and the

Gasoline Sulfur Program which affects SUV’s pickups, and vans which are now subject to same national emission standards as

cars.

 

On-Road Heavy Duty Diesel Rule – Tier 4: New emission standards on diesel engines starting with the 2010 model year for NOx,

plus some diesel engine retrofits.

 

Clean Air Non-Road Diesel Rule: Off-road diesel engine vehicle rule, commercial marine diesels, and locomotive diesels (phased

in by 2014) require controls on new engines.

Off-road large spark ignition engine rules affect recreational vehicles (marine and land based).

 

EGUs: CAIR second phase in place (in coordination with earlier NOx SIP call);  Regional Haze Rule and guidelines for Best

Available retrofit Technology (BART) for reducing regional haze;  

 

Clean Air Mercury Rule (CAMR) all in place.

 

Non-EGUs:  Solid Waste Rules (Hospital/Medical Waste Incinerator Regulations).

 

While additional atmospheric deposition reductions may be required in the future in national air programs for the primary air

quality standard for human health or the secondary air quality standards for standard for environmental health, considerable
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progress has already been made in reducing Chesapeake atmospheric deposition loads.

 

Comment ID 0389.1.001.007

Author Name: Iwanowicz Peter

Organization: New York State Department of Environmental Conservation

Air modeling

• Outdated and not well calibrated to ammonia  
 

Response 

The Community Multiscale Air Quality Model used in the Chesapeake TMDL is the model used by state and federal air programs

throughout the U.S. to track and assess Federal and State air quality standards.  The calibration of ammonia in the CMAQ Model is

fully sufficient to support the Chesapeake Bay TMDL.  Peer reviews of the CMAQ Model can be found at:

http://www.chesapeakebay.net/committee_msc_projects.aspx?menuitem=16525.

 

Comment ID 0389.1.001.024

Author Name: Iwanowicz Peter

Organization: New York State Department of Environmental Conservation

Air modeling

 

The New York State Department of Environmental Conservation, Division of Air Resources ("DAR") reviewed the

atmospheric deposition modeling component of the TMDL, which is detailed in Appendix L, "Setting the Chesapeake

Bay Atmospheric Nitrogen Deposition Allocations." DAR is primarily concerned with two aspects of this TMDL. The first

is that the emissions inventory and CMAQ modeling done by EPA in support of the TMDL are obsolete and not

adequate to evaluate future emissions and nitrogen deposition. The CAIR and CAMR modeling was done in 2005 to

support interstate trading rules that were rejected by courts because it did not adequately address the transport of NOx

and SO2 emissions and did not require proper controls of mercury. The choice of 2002 as the base year and future

scenarios based on the CAIRICAMR modeling efforts appear to be out of date (ca. 2005). As such, the model

projections do not include substantial "on-the-books" and "on-the-way" SOx and NOx emissions reductions, calling into

question the usefulness of the results in the out years.

 

The second overarching concern involves the contribution of ammonium to total N deposition to the Bay. Although

nitrate deposition is expected to continue decreasing in this region as a result of further NOx emissions reductions,

ammonium deposition - especiaily in intensive agricultural areas - may be on the rise, and is becoming a larger portion

of the total N loading. NOx emissions reductions alone will not be sufficient, and the EPA will need to consider more

aggressive ammonia emissions reductions in order to achieve targeted N loading levels.

Chapter 1 – Comments and Responses Chesapeake Bay Program Models

91812/27/2010 06:44 PM EST



 

 

I. Wet Deposition Regression Model, pages L-6 to L-7

 

Figure L-6, which shows the locations of the monitors used to estimate the wet deposition loading, is missing the nine

additional NTN sites - DE99, MD07, MD08, MDI5, MD99, PA47, VAlO, VA27, VA98, and VA99. Although DE99 and

MDl5 are shown as AIRMoN sites, it appears that they were transitioned to NTN sites around 2004.

 

More importantly, monitoring networks such as the NTN were established to characterize spatial and temporal trends in

acidic deposition, and to track the effects of regulatory programs that primarily have targeted power plant emissions. A

few sites, such as Washington Crossing, NJ (NJ99) and Beltsville, MD (MD99) are located in suburban areas, but a

majority of the NTN sites are located in generally rural sites. There are large metropolitan areas in the Bay Watershed,

and the EPA needs to demonstrate that this regression model can adequately characterize wet deposition in areas

where motor vehicles and other urban sources are present.

 

II. Dry Deposition - Community Multi-scale Air Quality Model (CMAQ), page L-9

 

Because dry deposition is so difficult to measure, dry deposition estimates from CMAQ were used to estimate this

portion of the N loading. But without adequate measurements of dry deposition, it is difficult to assess the reliability of

these model estimates. It is also not clear how EPA derived at 2002 being an "average deposition year" - is this total N

deposition?

 

While we cannot evaluate whether or not 2002 is an "average deposition year" from the standpoint of dry or total N

deposition, we can examine wet deposition over the 1985-2005 period. Twenty-two of the NTN sites that were used for

the wet deposition regression model had complete or near-complete data over the 21 years - KY22, MD13, NC03,

NC34, NC35, NC36, NC41, NJ99, NY08, NY10, NY20, NY68, NY99, PA15, PA29, PA42, PA72, VAOO, VA13, VA28,

WV04, and WV18. Table 1 lists the N deposition in 2002 and the average N deposition from 1985-2005. At seven of

these sites (NC36, NY08, NY20, NY68, VAOO, VA28, and WV04) the total N deposition in 2002 was within 5% of the

1985-2005 average N deposition. However, at seven others (MD13, NC03, NC34, NC35, NYlO, NY99, and WV18), the

2002 deposition was different than the 21-year average by ±15-36%. At MD13, NC34, and NY99 the 2002 deposition

was the lowest annual deposition over the 21 years, while at NC03 and NY10 the 2002 deposition was the second

highest value over the 21 years. Hence, while at about onethird of the NTN sites the 2002 wet N deposition was very

close to their 21-year average levels, at another third of the sites the 2002 wet N deposition was quite different than the

respective average deposition levels. The EPA needs to justify why 2002 is an "average" year.

 

The notion of an "average deposition year" is further complicated by the fact that nitrate deposition is projected to

decrease while ammonium deposition (at least in high ammonia emission regions) is likely to be increasing. Regulatory

programs aimed at NOx reductions, whether tied to acid deposition or criteria pollutants (e.g. ozone, fine particulates),

are leading to lower nitrate loadings, but have not targeted ammonia. Since the trends in nitrate and ammonium

deposition are not consistent across the region, the EPA again needs to demonstrate what constitutes an "average

deposition year."

 

III. Total Atmospheric Deposition Inputs of Nitrogen From Wet and Dry Deposition, page L-12

 

Several features in Figure L-8 are difficult to understand, including the relatively low values of N deposition in Lancaster
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County, PA and much of Delmarva. Figure 1, obtained from the NADP website (http://nadp.sws.uiuc.edu), displays the

2005 wet N deposition amounts across the US. Wet N deposition levels in these two regions are among the highest in

the Chesapeake Bay watershed, at least for this particular year.

 

IV. The various CMAQ scenarios described on pages L-13 to L-15

 

The use of 2002 as a base year for this effort is inappropriate because of the age of the inventory and the numerous

improvements to the inventory since that time. The year 2002 is now eight years past and EPA has developed more up-

to-date inventories since that time, including 2005. Tools used to develop the 2002 inventories, such as the NONROAD

model and the MOVES, have been improved or developed to better quantify emissions. It would be more appropriate to

use a more recent year updated with the more refined and improved inventory techniques to estimate emissions in

order to better evaluate deposition.

 

The projection inventories used to assess future N deposition are based on what EPA knew in 2005 and, therefore,

woefully out of date. In fact, this modeling did not accurately reflect the state of controls and emissions requirements in

New York at the time and this was never corrected. The CAIR and CAMR modeling does not adequately address EPA's

own programs and requirements under the Clean Air Act. The projection inventories do not include (among other

things) the updated CAFE standards for motor vehicle fuel mileage or the court ordered ICI Boiler MACT, Utility MACT

or the transport rules. These programs will have significant impacts on the amount of NOx emissions to come from

affected facilities in future years. Since 2005, the State of New York has implementaed numerous emission control

programs and these programs are not included in the projection inventories. This includes adopted measures such as:

 

• The Acid Deposition Reduction Program. This program required emission reductions of NOx and S02 from EGUs

starting in 2004 and resulted in the installation of advanced controls around the state.

 

• NOx RACT. This includes several regulations that will require an update the control of NOx controls at large stationary

combustion installations (boilers, turbines and engines), Portland cement plants, glass manufacturing plants, asphalt

plants, and other process sources. These additional controls will be in place by mid-2014.

 

• CaLEV. This program represents New York's continued implementation of the California low emission vehicle program

which is stricter than the federal Tier 2 Vehicle Rule for NOx and includes C02 standards.

 

• Consent Orders. Agreements with various companies to control emissions were not included in the CAIRICAMR future

year inventories and modeling (most notably agreements with NRG and AES). Since that time other substantial

agreements have been reached and these also do not seem to be included in the future year analyses (e.g., Lafarge).

 

On Page L-13 of Appendix L it states that "(a)lthough CAIR has been remanded ... EPA anticipates that NOx emissions

reductions close to those originally projected will occur." This is over simplification and fails to recognize that it matters

WHERE emissions reductions occur. The CAIR rule was overturned because EPA failed to recognize this fact and by

using this modeling in the TMDL analysis, EPA repeats this fundamental error here. In addition, EPA has acknowledged

that the NOx emissions reductions in its Transport Rule (75 FR 45210) are insufficient to address transport for the 1997

ozone NAAQS for the New York City metropolitan area. Therefore, further NOx emissions reductions will need to be

required in areas have a direct impact on nitrogen deposition in the Bay.
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The "2020 Maximum Feasible Scenario" (pages L-14 to L-15) is not representative of what will be required to attain the

future ozone NAAQS and seemingly demonstrates a lack of understanding of ozone transport. The OTC states have

required low NOx burners (or equivalent emission rates) since 1995, and to suggest that this is advanced control is

ludicrous. In addition, to limit the application of controls to existing and planned controls will not allow Northeastern

states to adequately plan to meet future more restrictive standards.

 

To suggest that deeper nested ozone season caps will only be needed in the Northeast Ozone Transport Region does

not recognize the true impact of the lower ozone NAAQS and the amount and distance of transported NOx emissions

from electrical generation facilities. According to EPA's own January 19, 2010 proposal (75 FR 2938) ozone

nonattainment will not only be a northeast and urban problem. Ozone nonattainment will be pervasive through the

United States. The OTC states have done preliminary screening modeling that has been shared with EPA that shows

across the board reductions in NOx emissions throughout the Eastern United States on the order of 70 % will be

needed to meet the new ozone NAAQS. To address the transport of ozone and its precursors, EPA will need to require

additional reductions in NOx emissions from states that significantly contribute or interfere with maintenance in

downwind areas. EP,,\.. acknowledges this fact in its August 2,2010 Transport Rule (75 FR 45210). These emissions

reductions are more than likely to occur given the nature of the provisions of the Clean Air Act requiring states to

develop plans and make federally enforceable emissions reductions to attain the NAAQS. These NOx reductions will

have a substantial impact on nitrogen deposition in the Bay and its tributaries.

 

EPA has also not evaluated the impact of the recently adopted N02 NAAQS on NOx emissions. It is likely substantial

NOx emissions reductions in urban areas affecting N deposition in the Bay will be required between now and 2020. This

also needs to be assessed to develop a complete picture of future year scenarios.

 

It is most disappointing to see EPA recycle some older air quality modeling to perform the analysis as important as the

Chesapeake Bay TMDL. EPA's choice to use the CAIRICAMR modeling is most puzzling especially given the

substantial effort EPA has undertaken to develop the supporting documentation for the Transport Rule. While EPA

attempted to ''update'' the CAIRICAMR analysis by estimating some new future year projection scenarios, the

CAIRICAMR modeling suffers from the fact that it has old base year data and uninformed or incomplete representations

of future year scenarios.

 

PLEASE SEE Table 1. Wet N (N03-+ NH4+) deposition in 2002 and the 1985-2005 average, as well as the percent

difference. PAGE 28 OF ORIGINAL LETTER, DOCKET ID #0389]  

 

PLEASE SEE FIGURE 2. Wet N deposition, 2005. PAGE 28 AND 29 OF THE ORIGINAL LETTER DOCKET ID #0389]  
 

Response 

Please see the response to comment 0340.1.001.006.

 

With respect to the overarching concern of substantial on-the-books and on-the-way NOx reduction we agree.  The Chesapeake Bay

Program will constantly update the estimates of progress in deposition reductions. A new estimate which will include the recent

reductions in emissions is expected early in 2012. As the new CMAQ runs are completed the CBP States will get credit in a reduced

load to the watershed in the two-year milestones that will track the TMDL progress going forward.  With respect to the overarching
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concern about ammonia emissions we note that while national programs do not exist for the control of ammonia emissions, State

programs to control ammonia are encouraged in the WIPs, and full credit will be given to the State for these ammonia reductions.

 

Throughout this comment there is a misinterpretation of 2002 as an average year in the CMAQ modeling. The 2002 year was not

intended as an average deposition year but as an average meteorological year. The 2002 year was an average year with regard to

precipitation compared to a 30 year normal from 1971-2000.  Relative to the 30-year normal, the average precipitation of 2001-

2003 was within 10% of the 30-year normal over the Chesapeake Bay airshed except for a few spots in WV and the upper

Delmarva Peninsula.  The 2001 year was a dry year, 2002 was close to normal, and 2003 was a wet year.  The deposition calculated

for 2002 was within a few percent of the deposition averaged over 2001-2003 (where grids were matched 1-for-1).  In that sense

2002 is an average deposition year.  This indicated that the 2002 meteorology was not abnormal and could be used with some

degree of confidence for the deposition calculations.  The relative change between the deposition for 2002 emissions and 2020

emissions was computed using 2001-2003 meteorology and 2002 meteorology.  The relative change was identical between these

two calculations, further providing confidence in using 2002 as representative average meteorology for calculating relative changes

in deposition for changes in emissions.   Interannual variability in precipitation and changes in emissions were recognized and

accounted for in setting up the atmospheric deposition inputs to the watershed model.

 

EPA agrees that dry deposition measurements are difficult and sparse.  Because of a lack of flux measurements it is difficult to

assess the reliability of the dry deposition estimates.  We recognize this and are working to improve and evaluate the dry deposition

algorithms in CMAQ.

 

The regression model used for wet deposition used the trends in deposition that were discernable in the NTN data but also included

sophisticated use of detailed meteorological data that was assimilated into the regression model to identify contributing emission

source areas and to estimate the impact of these contributions on daily deposition rates on a per-event basis.  The resolved the

problem of the NTN monitoring stations generally being removed from large metropolitan areas.

 

Thank you for your comment on Figure L-8.  This figure was in error and has been corrected in the final TMDL report.

 

EPA notes that the age of the inventory is immaterial if the emissions methodologies are reasonable.  Of greater importance is the

consistent pairing of the emissions methodology for the base and the future year projections.  We strived to maintain that

consistency to not introduce an extraneous trend in the projection.  We feel that this is the dominant concern, one that we addressed

in our approach.  The 2002 and 2020CAIRCAMR is a consistent pair of scenarios in terms of emission methodology.  This is a

valid pair to assess projected changes from 2002 to 2020 and the use of these paired scenarios was a deliberate decision to keep

extraneous errors to a minimum.  Moving to a more recent year inventory would have introduced inconsistencies in the projections.

 

 

A new modeling to pair with a new 2005 or 2008 base with its methodology is not yet available.  When it is available we will rerun

and update the projections.  With the 2020 scenario, EPA utilized modeling that included programs which were already

promulgated.  We believed this to be the most reasonable basis for providing reasonable assurance of air reductions.  We did not

feel that it was prudent to estimate the effects of potential future rules when determining the TMDL air allocations.  Also, ammonia

was not included in future air reductions since ammonia is not currently a regulated pollutant listed in the Clean Air Act.  As noted

in the draft TMDL, States may take credit for nitrogen deposition reductions that exceed the estimates from federally promulgated
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programs used in the air allocations.

 

8.3 - WATER QUALITY AND SEDIMENT TRANSPORT MODEL

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
 

8.4 - LAND USE CHANGE MODEL

Comment ID 0159.1.001.001

Author Name: Farasy Tom

Organization: Maryland State Builders Association

The EPA released its 5.3 BayShed model with an impervious coverage in the Bay States of 675,917 acres, which was a

dramatic change over the 5.2 BayShed model (799,989 impervious acres). We then learned in late May 2010 that these

areas are incorrect and that a new version of the model is being worked on that will show an impervious area almost

twice as large-over 1.5 million acres. Regardless of any explanation, we will need field verification of the veracity of

these numbers as the significant fluctuations have extreme implications since the State's Watershed Implementation

Plans are based on data from this model. 
 

Response 

Fluctuations in the extent of developed lands (impervious and pervious) in different versions of the watershed model are due to

changing technology and methods used for mapping developed lands and for inferring change over time.  Changes have also been

prompted by concerns expressed by the States, local governments, and other interested parties.  For each version of the Chesapeake

Bay Watershed Model, the Chesapeake Bay Program Office strives to use the best available data and methods to provide

information that is accurate, consistent and comparable across the watershed and over time.  A new version of the Watershed

Model, Phase 5.3.2, will be coming out soon and will include an extent of impervious surface greater than that used in any previous

version of the model due to the inclusion of impervious surfaces associated with all roads and single-detached housing units outside

of dense urban areas. 

 

Over the past six months, the US Geological Survey (USGS) has conducted additional ground-truthing of assumptions and data

used to estimate the extent of impervious surface in the watershed.  In addition, the analytical methods have undergone review by

the Chesapeake Bay Program's Scientific and Technical Advisory Committee and are currently in review by USGS.  

 

Comment ID 0194.1.001.017

Author Name: Ashley Keith
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Organization: Home Builders Association of Metro Harrisburg

EPA's updated watershed model has a number of suspected deficiencies. The most egregious is the estimate of the

amount of impervious surfaces in each state, which seems quite large compared to previous bay model runs. The multi-

billion price tag for the proposed Chesapeake Bay MS4 retrofit requirements contained in the urban stormwater

backstop allocations make it absolutely essential that EPA's impervious surface estimates be correct. 
 

Response 

Fluctuations in the extent of developed lands (impervious and pervious) in different versions of the watershed model are due to

changing technology and methods used for mapping developed lands and for inferring change over time.  Changes have also been

prompted by concerns expressed by the States, local governments, and other interested parties.  For each version of the Chesapeake

Bay Watershed Model, the Chesapeake Bay Program Office strives to use the best available data and methods to provide

information that is accurate, consistent and comparable across the watershed and over time.  A new version of the Watershed

Model, Phase 5.3.2, will be coming out soon and will include an extent of impervious surface greater than that used in any previous

version of the model due to the inclusion of impervious surfaces associated with all roads and single-detached housing units outside

of dense urban areas. 

 

Over the past six months, the US Geological Survey (USGS) has conducted additional ground-truthing of assumptions and data

used to estimate the extent of impervious surface in the watershed.  In addition, the analytical methods have undergone review by

the Chesapeake Bay Program's Scientific and Technical Advisory Committee and are currently in review by USGS.  

 

Comment ID 0519.1.001.002

Author Name: Gibb G.

Organization: Northern Virginia Regional Commission (NVRC)

Modeling Concerns

The Northern Virginia Regional Commission staff understands that the Chesapeake Bay Programs (CBP) Phase 5

Watershed Model (WSM) is a necessary tool in helping the Bay States in addressing tidal nutrient and sediment listings

via the TMDLs and certain aspects of non-tidal TMDLs as well. The Commission staff are however concerned that the

modeling framework has numerous sources of error and uncertainties that have directly influenced the results of the

different management scenarios employed to develop the TMDL. Urban stormwater loads and implementation costs are

highly sensitive to the assumptions regarding urban land use breakdown.

 

One of those concerns is the instability and application of the land use layer of the WSM. Upon examination of the

Phase 5.3 modeling results it has became apparent that there are major discrepancies between the Phase 5.2 and

Phase 5.3 extents of developed land within the developed land class. For the State of Maryland, between the CBP

Phase 5.1/Phase 5.2 and CBP Phase 5.3 watershed models, there has been a decrease of approximately 500,000

acres (an approximate 40% decrease) in total urban land use throughout Maryland. While the urban impervious area

has remained relatively constant between model phases (in the range of 230,000 - 250,000 acres), the change in total
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urban is primarily due to a dramatic decrease in urban pervious area. For the Commonwealth of Virginia's 2010 No

Action Scenario, between Phase 5.2 and Phase 5.3 pervious high intensity was reduced by approximately 274,000

acres (71% decrease) and pervious low intensity was reduced by approximately 272,000 acres (27% decrease).

Comparison between the Phase 5.2 land cover data and higher resolution land cover data obtained from several local

governments within the State of Maryland and the Commonwealth of Virginia were made by several members of the

CBP Urban Stormwater Work. These comparisons for the most part indicated an acceptable amount of error in the data

sets given the lower resolution and broader scale.

 

The land cover discrepancy between the Phase 5.2 and the Phase 5.3 is explained by the Chesapeake Bay Programs

Office (CBPO) Land Data Team's strict adherence to the information in United States Geological Surveys' new

Chesapeake Bay Land Cover Data (CBLCD) series (land cover data for 1984, 1992, 2001, and 2006) for Phase 5.3

compared to the reliance on the Regional Earth Science Applications Center (RESAC) 2001 land cover augmented with

ancillary information on populated residential road networks in Phase 5.2. The Data Team states there is a slight

underestimate of impervious surfaces in Phase 5.3 vs. 5.2 even though the 2001 RESAC impervious surface data were

used in both analyses. One possible explanation for this is because the overall extent of the developed classes in

Phase 5.2 was larger than the extent of the CBLCD developed classes so more pixels in the 2001 RESAC impervious

surface dataset were captured within Phase 5.2 developed areas.

 

Another stated reason is that the improved accuracy of the CBLCD series combined with methods for incorporating

State-reported extractive lands in the Phase 5.3 dataset eliminated several large "impervious surface" areas from false

inclusion in the Phase 5.3 developed classes whereas these areas were considered developed in Phase 5.2. Such

areas have been determined to actually be quarries or surface mines and are classified as "extractive" in Phase 5.3.

 

The rate of change in impervious surface, which directly determines the estimated annual extent of "bare-construction"

land use, also changed significantly between Phase 5.2 and Phase 5.3. This change is similarly due to reliance on the

CBLCD series for Phase 5.3 to represent change over the 20- year calibration period vs. the inference of pervious and

impervious developed land change over 20-years in Phase 5.2 based on changes in total housing units.

 

These differences between the Phase 5.2 and 5.3 developed land uses have resulted in insufficient bare-construction

lands for placement of erosion and sediment control BMP's and gross underestimation of the extent of low-intensity

developed land uses which by default, are lumped into the forest/wooded land use in Phase 5.3 (as occurred with all

"remainder" areas in Phases 5.0, 5.1, and 5.2).

 

Probable effect of changes on the Phase 5.3 land use dataset:

• The extent of impervious surfaces in all years will increase through the inclusion of impervious surfaces associated

with roads and houses not detectable with Landsat satellite imagery. This change would increase the nutrient and

sediment loads delivered to the Bay that are attributed to developed and non-forested lands in suburban, exurban, and

rural areas;

• The extent of pervious developed lands in all years will increase through the inclusion of pervious lands associated

with populated residential road networks, institutional grounds, and open lands. This change would increase the nutrient

and sediment loads delivered to the Bay that are attributed to developed and non-forested lands in suburban, exurban,

and rural areas;

• The extent of forest/wooded lands will decrease in all years and may mimic more closely the observed trends in

forests noted by the USFS (downward trend since 1984);
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• The rate of impervious surface change will increase over the current rate in Phase 5.3 but may not be as high as the

rate of change in Phase 5.2. The rate will increase because it will now be partially related to the rate of housing change

(and housing has increased at higher rates than developed land cover). The rate may not be as high as in Phase 5.2

because the rate will 'not be exclusively related to changes in housing. Estimates of the extent of developed lands

based on changes in housing units from the present back through 1984 will not be allowed to fall below the detected

extent of developed lands in the CBLCD series; and

• The extent of these changes will mostly impact the loads from suburban, exurban, and rural areas. Particularly in

areas where a large percentage of new developed land is added, the contribution of nutrient and sediment loads from

all other sources upstream of a calibration site will likely decrease, especially the wooded / open category. These

changes will likely affect how target loads are distributed among the major basins within each jurisdiction. However, the

degree to which these changes will impact the allocation of loads is uncertain and may be minor at the large major

basin scale. The changes would also affect the acres available for applying BMPs.

 

The Northern Virginia Regional Commission staff recommends that documentation and operational procedures be

developed by the CBPO Data Team to enable a local government to present higher resolution land cover data for

incorporation into the WSM. In those instances where a local government declines to prOVide data, or where this locally

derived data is not available, the CBLCD will serve as a "backstop".

 

Another issue of concern is the complexity and lack of accuracy of the Bay Program's WSM when used to generate

load estimates at the county or land-river segment level. The Commission staff does not believe that the WSM should

be the main tool to determine accountability at the local level. In a review of the Phase 5 watershed model, by the

Programs' Science and Technical Advisory Committee (STAC), the Committee clearly stated that the WSM model was

not appropriate for use at the local level, and would need recalibration and/or resegmentation for this application. [FN1]

It is therefore unclear why the Bay Program is continuing to promote the application of the WSM to determine local-level

loads and allocations, and why EPA is calling for local allocations in the Phase 2 WIPs. This would appear to be an

inappropriate application of watershed model to local level.

 

 

[FN1] Scientific and Technical Advisory Committee. 2008a. Review of the Phase V Community Chesapeake Bay

Watershed Model. STAC Publication 08-003. 
 

Response 

Fluctuations in the extent of developed lands (impervious and pervious) in different versions of the watershed model are due to

changing technology and methods used for mapping developed lands and for inferring change over time.  Changes have also been

prompted by concerns expressed by the States, local governments, and other interested parties.  For each version of the Chesapeake

Bay Watershed Model, the Chesapeake Bay Program Office strives to use the best available data and methods to provide

information that is accurate, consistent and comparable across the watershed and over time.  A new version of the Watershed

Model, Phase 5.3.2, will be coming out soon and will include an extent of impervious surface greater than that used in any previous

version of the model due to the inclusion of impervious surfaces associated with all roads and single-detached housing units outside

of dense urban areas. 

 

Over the past six months, the US Geological Survey (USGS) has conducted additional ground-truthing of assumptions and data
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used to estimate the extent of impervious surface in the watershed.  In addition, the analytical methods have undergone review by

the Chesapeake Bay Program's Scientific and Technical Advisory Committee and are currently in review by USGS.  

 

The Chesapeake Bay Watershed Model and Scenario Builder are accounting tools used to inform the TMDL by comparing loads,

load reductions, and reduction capacity across jurisdictions and across sectors.  As such, it is necessary to provide similar

assumptions and use of data across these jurisdictions and sectors.  All data and methods must be vetted through the technical

direction structure.

 

Even though local land use data are often more accurate than the generalized land use/cover data used to calibrate the Watershed

Model, introducing local data for some but not all jurisdictions may impact the equity of the allocations.  In addition, few

jurisdictions have comparable digital land use data spanning the 20-year hydrologic period used to calibrate the Watershed Model

and some local accuracy will likely be lost through translating local land classes into the more generalized land use dataset used in

the Watershed Model.  In spite these caveats, the Chesapeake Bay Program Office Land Data Team will work with the Urban

Stormwater Workgroup to try and resolve these issues and to develop methods for incorporating local data into the land use dataset

used to calibrate future versions of the Watershed Model (post Phase 5.3.2). 

 

8.5 - SPARROW MODEL

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
 

8.6 - GENERAL/MISCELLANEOUS

Comment ID 0061.1.001.002

Author Name: Haterius Stephen

Organization: National Association of State Departments of Agriculture (NASDA)

This delay will allow EPA to update the Chesapeake Bay Watershed model to correct known deficiencies with respect

to nutrient management effectiveness and suburban land characteristics. See letter dated June 11, 2010, from Shawn

Garvin, Regional Administrator, EPA Region III, to the Principal's Staff Committee (discussing plans to update the

model to address these flaws). 
 

Response 

The Chesapeake Bay Program has continually refined and updated its models since its inception. The Phase 5.3 Watershed Model is

in it's fifth generation of development and application.   The Airshed Model and Bay Model have also had several generations of

model development and application in the Chesapeake.  While the models continue to be refined to keep up with the management

needs of the Chesapeake Bay Program it's remarkable that the overall findings of are so similar.  For example, the early 2003 Phase

4.3 model findings of the overall nitrogen loads needed to achieve water quality standards in the Chesapeake is within a few percent

Chapter 1 – Comments and Responses Chesapeake Bay Program Models

92712/27/2010 06:44 PM EST



 

of that of the Phase 5.3 TMDL loads. 

 

The Chesapeake Bay Program will continue to refine the CBP models as needed to support the Chesapeake watershed

environmental management needs.  As part of that ongoing environmental management support the CBP will modify the Phase 5.3

Model to refine simulation of loads from developed lands for the WIP II process.  This will provide a more detailed simulation for

the higher resolution Phase II Watershed Implementation Plans.

 

Comment ID 0069.1.001.003

Author Name: Nemura Adrienne

Organization: LimnoTech

EPA has rushed the development of this TMDL and has applied tools that were originally developed for continued

implementation of a voluntary, cooperative program. We do not believe that these tools have been sufficiently tested

and verified for application in a TMDL (particularly the Scenario Builder) and for subsequent implementation through the

NPDES program, particularly for stormwater, combined sewer overflows, and concentrated animal feeding operations

(CAFOs). 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

An ongoing independent scientific peer review process has been adopted by the Chesapeake Bay Program that's consistent with

EPA's Science Advisory Board guidance.  The full history of independent scientific peer reviews of the different Chesapeake Bay

model can be found at:

http://www.chesapeakebay.net/committee_msc_projects.aspx?menuitem=16525.

 

Comment ID 0069.1.001.008

Author Name: Nemura Adrienne

Organization: LimnoTech

Finally, we believe that it is necessary to test some of the newer tools (that do not appear to have been peer reviewed)

that EPA used to develop the TMDL. Therefore, in addition to our request for an extension, we are also requesting a

copy of the Scenario Builder model so that it may be tested. 
 

Response 

All of the Scenario Builder code, inputs, outputs, and documentation are available along with Watershed Model downloadable
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information at: Scenario Builder documentation (uploaded 9/16/10), source code (10/29), and database (11/5) are available on this

site:

ftp://ftp.chesapeakebay.net/Modeling/ScenarioBuilder/.

 

Scenario Builder inputs and outputs are available on this ftp site (continually updated as new results are run): :

ftp://ftp.chesapeakebay.net/Modeling/phase5/Phase53_Loads-Acres-BMPs/.

 

Phase 5.3 watershed model information is available here:

http://ches.communitymodeling.org/models/CBPhase5/index.php.

 

An ongoing peer review process has been adopted by the Chesapeake Bay Program that's consistent with EPA's Science Advisory

Board guidance.  Access to the independent scientific peer reviews of the Bay models can be found at:

http://www.chesapeakebay.net/committee_msc_projects.aspx?menuitem=16525.

 

Comment ID 0077-cp.001.002

Author Name: Comment Anonymous

Organization:  

Unfortunately, the Draft predominantly mentions the quality of water for the Chesapeake Bay. Because the Draft is a

document pertaining to TMDL's this might well be expected. However, the quantity of water that is being received by the

Chesapeake Bay is an issue that should not be completed ignored in the draft. Water quantity may not be a pressing

issue at the moment, but the collusion of a host of factors could raise the issue in importance rapidly. 
 

Response 

A preliminary analysis of the influence climate change on estimated Chesapeake watershed flows, nutrient, and sediment loads has

been included in the TMDL documentation—please see Appendix E. Summary of Initial Climate Change Impacts on the

Chesapeake Bay Watershed Flows and Loads.

 

Appendix E describes a preliminary assessment of climate change impacts on the Chesapeake Bay using an earlier version of the

Phase 5 Chesapeake Bay Watershed Model (Phase 5.2) and tools developed for EPA’s BASINS 4 system including the Climate

Assessment Tool (CAT). Flows and associated nutrient and sediment loads were assessed in all river basins of the Chesapeake Bay

with three key climate change scenarios reflecting the range of potential changes in temperature and precipitation in the year 2030.

The three key scenarios came from a larger set of 42 climate change scenarios that were evaluated from 7 Global Climate Models

(GCMs), 2 scenarios from the Intergovernmental Panel on Climate Change (IPCC) SRES (Special Report on Emissions Scenarios)

storylines, and 3 assumptions about precipitation intensity in the largest events.

 

As discussed in Appendix E, initial findings regarding changes in the quantity of water due to climate change are that flows are

estimated to decrease primarily because increased temperature increases evapotranspiration losses.  Of course other future factors
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may come into play as well including increases in water withdraw consumptive use and increases in imperviousness causing

decreases in water recharge of groundwater.  This analysis, particularly in regards to estimated changes in flow due to climate

change will be examined more fully in a planned 2017 Assessment of the TMDL progress.

 

Comment ID 0080-cp.001.003

Author Name: French T. A.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, I oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--The EPA model is not proven, and not suitable for being the basis for the proposed limitations. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0080-cp.001.004

Author Name: French T. A.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, I oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--Most specifically, the EPA should incorporate the model revisions recommended by the DEC in their Watershed

Implementation Plan. 
 

Response 

Please refer to the response to comment 0103-cp.001.004.

 

Comment ID 0082-cp.001.003

Author Name: Szlucha Terry

Organization: T & D Enterprises
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In regards to Docket ID No. EPA-R03-OW-2010-0736, you oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--The EPA model is flawed, not proven, and not suitable for being the basis for the proposed limitations.  
 

Response 

Please refer to the response to comment 0340.1.001.006

 

Comment ID 0082-cp.001.004

Author Name: Szlucha Terry

Organization: T & D Enterprises

In regards to Docket ID No. EPA-R03-OW-2010-0736, you oppose implementing the proposed Chesapeake Bay TMDL

limits because...

--Most specifically, the EPA should incorporate the model revisions recommend ed by the DEC in their Watershed

Implementation Plan. 
 

Response 

Please refer to response to Comment 0103-cp.001.004.

 

Comment ID 0083-cp.001.003

Author Name: Pearson Richard

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, you oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--The EPA model is flawed, not proven, and not suitable for being the basis for the proposed limitations.  
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0083-cp.001.004
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Author Name: Pearson Richard

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, you oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--Most specifically, the EPA should incorporate the model revisions recommended by the DEC in their Watershed

Implementation Plan. 
 

Response 

Please refer to the response to comment 0103-cp.001.004.

 

Comment ID 0088-cp.001.003

Author Name: Herrala G. W.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, you oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--The EPA model is flawed, not proven, and not suitable for being the basis for the proposed limitations. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0088-cp.001.004

Author Name: Herrala G. W.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, you oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--Most specifically, the EPA should incorporate the model revisions recommended by the DEC in their Watershed

Implementation Plan. 
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Response 

Please refer to the response to comment 0103-cp.001.004.

 

Comment ID 0090-cp.001.003

Author Name: Bloomer J.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, I oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--The EPA model is flawed, not proven, and not suitable for being the basis for the proposed limitations. 
 

Response 

Please refer to the response to comment 0340.1.001.006.
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Comment ID 0090-cp.001.004

Author Name: Bloomer J.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, I oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--Most specifically, the EPA should incorporate the model revisions recommended by the DEC in their Watershed

Implementation Plan. 
 

Response 

Please refer to the response to comment 0103-cp.001.004.

 

Comment ID 0092-cp.001.003

Author Name: Herrala K. L.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, you oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--The EPA model is flawed, not proven, and not suitable for being the basis for the proposed limitations. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0092-cp.001.004

Author Name: Herrala K. L.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, you oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--Most specifically, the EPA should incorporate the model revisions recommended by the DEC in their Watershed

Implementation Plan. 
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Response 

Please refer to the response to comment 0103-cp.001.004.

 

Comment ID 0096-cp.001.003

Author Name: Morris Brian

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, I oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--The EPA model is flawed, not proven, and not suitable for being the basis for the proposed limitations.  
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0096-cp.001.004

Author Name: Morris Brian

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, I oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--Most specifically, the EPA should incorporate the model revisions recommended by the DEC in their Watershed

Implementation Plan. 
 

Response 

Please refer to the response to comment 0103-cp.001.004.

 

Comment ID 0098-cp.001.003

Author Name: Scott D.
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Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, you oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--The EPA model is flawed, not proven, and not suitable for being the basis for the proposed limitations.  
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0098-cp.001.004

Author Name: Scott D.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, you oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--Most specifically, the EPA should incorporate the model revisions recommended by the DEC in their Watershed

Implementation Plan. 
 

Response 

Please refer to the response to comment 0103-cp.001.004.

 

Comment ID 0099-cp.001.003

Author Name: Magargle Richard

Organization:  

I oppose implementing the proposed Chesapeake Bay TMDL limits because...

 

--The EPA model is flawed, not proven, and not suitable for being the basis for the proposed limitations.  
 

Response 

Please refer to the response to comment 0340.1.001.006.
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Comment ID 0099-cp.001.004

Author Name: Magargle Richard

Organization:  

I oppose implementing the proposed Chesapeake Bay TMDL limits because...

 

--Most specifically, the EPA should incorporate the model revisions recommended by the DEC in their Watershed

Implementation Plan. 
 

Response 

Please refer to the response to comment 0103-cp.001.004.

 

Comment ID 0100-cp.001.003

Author Name: Comment Anonymous

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, you oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--The EPA model is flawed, not proven, and not suitable for being the basis for the proposed limitations.  
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0100-cp.001.004

Author Name: Comment Anonymous

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, you oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--Most specifically, the EPA should incorporate the model revisions recommended by the DEC in their Watershed

Implementation Plan. 
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Response 

Please refer to the response to comment 0103-cp.001.004.

 

Comment ID 0103-cp.001.003

Author Name: Laudeman Todd

Organization: Tioga County Landowners Group

I oppose implementing the proposed Chesapeake Bay TMDL limits because...

 

--The EPA model is flawed, not proven, and not suitable for being the basis for the proposed limitations. 
 

Response 

Please refer to the response to comment 0103-cp.001.004.

 

Comment ID 0103-cp.001.004

Author Name: Laudeman Todd

Organization: Tioga County Landowners Group

I oppose implementing the proposed Chesapeake Bay TMDL limits because...

 

--Most specifically, the EPA should incorporate the model revisions recommended by the DEC in their Watershed

Implementation Plan. 
 

Response 

New York described additional source contributions of BMPs that they would like to see included or refined in Scenario Builder

and the Phase 5.3 watershed model.  These suggestions included agricultural practices, such as the New York version of prescribed

grazing and enhanced phosphorus index standards, among others, as well as urban, rural, and atmospheric emission practices.

 

The model development process has had ample opportunity for input as the technical direction for the development, management

application, and independent review of the Chesapeake Bay Program Partnership’s models is carried out through several groups

within the CBP structure.  Prominent among these are the Water Quality Goal Implementation Team, the Modeling Workgroup, the

Agricultural Nutrient and Sediment Reduction Workgroup, the Urban Stormwater Workgroup, the Forestry Workgroup, and the

Wastewater Workgroup.  Descriptions of each of these groups is provided within Section 1 of the final Bay TMDL. Each has broad

representation by federal, state, local, academic, and private groups. Programmatic and policy direction on the application of the
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models and their use in supporting decision making is undertaken through the partnership’s Management Board (previously the

Implementation Committee) and the Principals’ Staff Committee.  All the independent scientific peer reviews of the models are

carried by the Chesapeake Bay Program’s Scientific and Technical Advisory Committee.  All of these meetings are open to the

public and are attended by state and federal government, academics, and stakeholder groups.  Links to records of these meetings

and conference calls can be found in Appendix C of the final Bay TMDL

 

EPA is promoting an adaptive management approach, but towards the same goal post as the Bay TMDL—restored Chesapeake Bay

water quality as defined by Delaware, Maryland, Virginia, and the District of Columbia’s Chesapeake Bay water quality standards

regulations.

 

As stated in the letter from Shawn Garvin (EPA Region 3 Administrator) to the Principals' Staff Committee on June 11, 2010, the

phase 5.3 will be updated, not for the December 31 2010 TMDL, but in support of development of the Phase II Watershed

Implementation Plans, which will be due after the 2010 TMDL.  EPA has clearly stated that adjustments may be made to the

allocations at that time and reflected in amendments to the 2010 Bay TMDL.  Changes to the model generated numbers are a direct

result of improving inputs data and simulation methods. 

 

The same Shawn Garvin letter states  “prior to 2017, EPA plans to review the full suite of the partnership’s Bay models based on

the best available science and decision-support tools and consider whether updated models should be developed to support phase III

implementation plans and potential modifications to the Bay TMDL allocations.”  New data and science will always continue to

become available and, as stated in the above mentioned letter, EPA is using an adaptive management approach to incorporate new

information as it becomes available with scheduled upgrades during 2011 and 2017.  There is no anticipation of jurisdictions over-

controlling nutrients in the interim.

 

Link to the letter: http://archive.chesapeakebay.net/pubs/TMDLScheduleLetter.pdf.

 

EPA can accept additional verified practices for use in the model on an ongoing basis. The CBP Watershed Model can

accommodate any practice and program across all sectors (agriculture, urban, wastewater, forestry, etc.) that yields load reductions

in nutrients and/or sediment. For all practices to be credited for use in annual model progress runs, the practice must be evaluated

through CBP protocol.  The protocol is available here:

http://archive.chesapeakebay.net/pubs/Nutrient-Sediment_Control_Review_Protocol.pdf.

 

Because this formal BMP credit approval process takes two or more months to finalize, EPA is allowing the development of

“interim efficiencies” of any practices states are including in their Watershed Implementation Plans that are not currently in the

model.  The EPA guidance is at http://www.epa.gov/reg3wapd/pdf/pdf_chesbay/GuideforEPAWIPEvaluation4-2-10.pdf.

 

Comment ID 0103.1.001.002

Author Name: Laudeman Todd

Organization: Tioga County Landowners Group
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The Bay Watershed Model has never been tested for its accuracy. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0104-cp.001.001

Author Name: Anderson R. N.

Organization:  

I oppose adoption of the proposed draft TMDL for the Dhesapeake Bay for the following reasons:

 

The model used by EPA is flawed. I urge you to cosider the model revisions developed by the New York State Dept. of

Environmental Conservation in their Watershed Implementation Plan. 
 

Response 

Please refer to the response to comment 0103-cp.001.004.

 

Comment ID 0133-cp.001.003

Author Name: Foster Pansy

Organization: Triple F Jerseys, LLC

In regards to Docket ID No. EPA-R03-OW-2010-0736, I oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--The EPA model is flawed, not proven, and not suitable for being the basis for the proposed limitations.  
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0133-cp.001.004

Author Name: Foster Pansy
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Organization: Triple F Jerseys, LLC

In regards to Docket ID No. EPA-R03-OW-2010-0736, I oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--Most specifically, the EPA should incorporate the model revisions recommended by the DEC in their Watershed

Implemetation Plan. 
 

Response 

Please refer to the response to comment 0103-cp.001.004.

 

Comment ID 0135-cp.001.003

Author Name: Vallese P.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, you oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--The EPA model is flawed, not proven, and not suitable for being the basis for the proposed limitations.  
 

Response 

Please see response to comment 0340.1.001.006.

 

Comment ID 0135-cp.001.004

Author Name: Vallese P.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, you oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--Most specifically, the EPA should incorporate the model revisions recommended by the DEC in their Watershed

Implementation Plan. 
 

Response 
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Please refer to the response to comment 0103-cp.001.004.

 

Comment ID 0138-cp.001.002

Author Name: Patterson, Jr. W.

Organization: Shepherd's Haven Farm

There has been a focus on the bay for years, yet as I understand it, the modelling for the bay is not very good. In today

world, with the computer power we have available, that is not acceptable when you consider the impact this

requirement will have on our communities. First, you need to have an appropriate model to understand the cost and

benefit of any planned improvements. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0138-cp.001.005

Author Name: Patterson, Jr. W.

Organization: Shepherd's Haven Farm

So, help get the model right and then understand what the true benefits and costs are before you do this heavy handed

stuff. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0154-cp.001.010

Author Name: Dyson Gary

Organization: Planning and Code Administration, City of Gaithersburg, Maryland

--The City makes significant investment of resources in streetsweeping, a very effective means of improving water

quality. How can we get credit for that in the WIP process? 
 

Response 
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Streetsweeping is a best management practice or BMP that is credited in the Phase 5.3 Chesapeake Bay Watershed Model.  As with

all Phase 5.3 model credited BMPs, the units of coverage, be it miles, acres, etc. are reported to EPA by state authorities.  In

Maryland, the state reporting authority is the Maryland Department of the Environment (MDE).  The City of Gaithersburg must

report to MDE these efforts so that MDE can assure EPA these efforts aren’t double counted.  The EPA Chesapeake Bay Program

Offices receives MDE’s reports from Robin Pellicano.

 

Comment ID 0154-cp.001.011

Author Name: Dyson Gary

Organization: Planning and Code Administration, City of Gaithersburg, Maryland

• How will developed areas built before 1985 that drain into post-1985 facilities be classified? Will these be credited

toward watershed specific TMDLs?

• Will there be a streamlined means to consider new BMPs to meet TMDL requirements?

• For older private on- site facilities that provide little if any water quality treatment, which party will be responsible for

the retrofit? There may be legal issues that would prevent local governments from requiring a property to retrofit a

facility that was approved at the time of development.

• Will there be a list provided of acceptable BMPs tailored to specific watershed TMDLs?

• Will credit toward specific TMDLs be given for ongoing environmental restoration efforts such as stream restoration

and reforestation projects? 
 

Response 

Maryland has separate, non-NPDES program authorities which cover septic systems.  EPA has developed several BMP tools which

are available to states and the public which can be used to address releases from septic systems.  Property owners are ultimately

responsible for the cost of upgrades to on-site systems.  However, states encourage funding assistance where monies for BMPs are

available. BMPs generally work in application specific rather than watershed specific applications.

 

The simulation of the MS4 managed areas and the BMPs used for MS4 discharges can be found in the web sites of documentation

sources listed below.  Specifically the simulation of developed urban and suburban is the same for both MS4 and non-MS4 areas so

the drainage of pre-1985 developed areas into post-1985 facilities has no influence on MS4 or non-MS4 loads.  Loads from both

types of developed areas can be reduced through management actions and both load reduction would count in the watershed wide

TMDL load reduction. 

 

With respect to new BMPs, EPA can accept additional verified practices for use in the model on an ongoing basis. The CBP

Watershed Model can accommodate any practice and program across all sectors (agriculture, urban, wastewater, forestry, etc.) that

yields load reductions in nutrients and/or sediment. For all practices to be credited for use in annual model progress runs, the

practice must be evaluated through CBP protocol.  The protocol is available here:

http://archive.chesapeakebay.net/pubs/Nutrient-Sediment_Control_Review_Protocol.pdf.
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The BMPs currently being used in the TMDL assessment are documented in the Scenario Builder documentation available at

ftp://ftp.chesapeakebay.net/Modeling/ScenarioBuilder/ and in the Phase 5.3 Watershed Model documentation available at

http://ches.communitymodeling.org/models/CBPhase5/index.php.\

 

Stream restoration and reforestation management practices are credited in the WIPs as BMPs that reduce sediment, nitrogen and

phosphorus loads.

 

Comment ID 0169.1.001.011

Author Name: Crim Martin

Organization: Town of Occoquan, Virginia

Whether or not some other cause would have explained more precisely the effect on the Bay was not investigated. Nor

did the EPA examine or consider whether current levels are outside the range of historic variation. 
 

Response 

A survey of the scientific literature substantiates that eutrophication and sedimentation have increased in the Chesapeake Bay as a

result of anthropogenic activities.  The Chesapeake Bay Watershed Model models nutrient and sediment loadings to the Chesapeake

Bay resulting from all source sectors, including non-anthropogenic nutrient and sediment inputs.  For a detailed discussion of the

land use, consult Section 4 of the Chesapeake Bay Watershed Model documentation at:

http://ches.communitymodeling.org/models/CBPhase5/documentation.php#p5modeldoc.

 

Comment ID 0169.1.001.012

Author Name: Crim Martin

Organization: Town of Occoquan, Virginia

To date EPA has not been able to document the tremendous amount of input data required for the TMDL modeling

effort. The Virginia Department of Conservation and Recreation requested mapping from the Chesapeake Bay Program

Office (CBPO) that would indicate locations of various urban land use categories (such as Impervious High Intensity,

Impervious Low Intensity, Pervious High Intensity, and Pervious Low Intensity) used in the Phase 5.3 TMDL modeling.

CBPO indicted that significant effort would be required to produce such mapping. Likewise, there is very little

documentation that would allow modelers outside EPA to ascertain how the data was collected and synthesized, which

makes working with CBWM a highly unreliable proposition at the state and local levels. More thorough disclosure of

documentation is sorely needed, not merely on the model, but just as importantly on the data. Occoquan will defend

vigorously any claim of waiver due to failure to submit comments to the TMDLs on the basis that EPA withheld pertinent

information to evaluate the program. 
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Response 

The estimates of the areas of developed land simulation can be found in Section 4 of the Phase 5.3 Model documentation, and the

input loads for these areas are in Section 5.   The BMPs used in developed urban and suburban lands can be found in the Scenario

Builder documentation. 

 

Scenario Builder and Watershed Model downloadable information:

Scenario Builder documentation (uploaded 9/16/10), source code (10/29), and database (11/5) are available on this site:

ftp://ftp.chesapeakebay.net/Modeling/ScenarioBuilder/.

 

Scenario Builder inputs and outputs are available on this ftp site (continually updated as new results are run):

ftp://ftp.chesapeakebay.net/Modeling/phase5/Phase53_Loads-Acres-BMPs/.

 

Phase 5.3 watershed model information is available at http://ches.communitymodeling.org/models/CBPhase5/index.php.

 

Comment ID 0169.1.001.023

Author Name: Crim Martin

Organization: Town of Occoquan, Virginia

Where references are available, one finds highly suspect conclusions. A typical example is given by the last reference

in Table 3.1 on pages 3-2 and 3-3. The last reference is to EPA 903-R-10-002, which would be the most recent

publication supporting detrimental nutrient and sediment levels. Referring to measurements made in the years 1991-

2000, that reference proclaims in a footnote "These years of Chesapeake Bay water quality monitoring program data

were selected to be consistent with the hydrologic period for management application of the Chesapeake Bay Water

Quality/Sediment Transport model." In other words, the chosen data best reflected the model output. Rather than letting

the data drive the conclusions, the conclusions were in the driver‘s seat.

 

In Appendix F, page F-6 presents the 7 reasons for choosing 1991-2000 as the base study period. The first reason is

that the data from that period most closely resembled the presumptive long-term flow metric on which the models are

based. That is to say, the data resembled the expectations. The second reason is essentially the same as the first: each

of the 9 river basins had flows matching the long term metric. The third reason is that the period overlaps the previous

one used in a 2003 study, "to facilitate comparisons," yet the fourth reason describes why the chosen period is better

than the previous one. The fifth reason is that a decade like 1991-2000 is easier to communicate to the public than the

decade 1985-1994, and if any weaker legal justification has been offered by a government at any level of our federal

system we‘d like to know what it is. The sixth and seventh reasons are repeats of the first and second reasons. The

models were calibrated on the period 1991-2000. The real bottom line is that model output agrees best with the data

from the decade 1991-2000. 
 

Response 
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A decadal scenario period with a model that has a calibration period of two decades is well above standard practice in TMDL

watershed modeling.  Please consult Appendix F for further discussion regarding the selection of the hydrologic period.  A close

read of the Methods section on page F-1 of Appendix F in the final Bay TMDL report clearly documents that monitored

stream/river flow was used exclusively as the indicator of hydrology suitability.

 

Comment ID 0174.1.001.002

Author Name: Rolband Michael

Organization: Wetland Studies and Solutions, Inc.

EPA should rectify the Chesapeake Bay Model based on the Phase 5.3mod urban

acreages and reassess the TMDL load allocations based on the corrected output before the Phase I WIPs are finalized.

 

This is a crucial issue for states developing Watershed Implementation Plans (WIPs) and finding ways to assure that

funds are available to implement the plans based on specific impervious and pervious areas and "established" loading

rates because the retrofit costs are directly proportional to areas. Loading rates also affect how stormwater regulations

are developed and implemented at the local level (and EPA has approval authority over stormwater regulations through

VSMP permits), and changes to loading rates will also impact sector allocations. For these reasons, the impervious and

pervious areas should be revised before the Phase I WIPs are finalized. 
 

Response 

The Chesapeake Bay Program will modify the Phase 5.3 Model to refine simulation of loads from developed lands during the Phase

II Watershed Implementation Plan process.  This will provide a more detailed simulation for the higher resolution Phase II WIPs.

 

 

Comment ID 0174.1.001.005

Author Name: Rolband Michael

Organization: Wetland Studies and Solutions, Inc.

EPA should complete and finalize the Chesapeake Bay Model documentation prior to issuing the TMDL.

 

The Chesapeake Bay Model Documentation is not complete for the public to review and understand the Model. Not all

chapters of the Chesapeake Bay Model are available on the Chesapeake Bay Program's website or ftp site

(http://www.chesapeakebay.net/model_phase5.aspx?menuitem=26169;

ftp://ftp.chesapeakebay.net/Modeling/P5Documentation/) and those that are available for review are incomplete

(missing information, internal comments, etc. are present in the document). For example, in Section 9, tables 9.2.1.1

and 9.2.1.3 are missing (pages 5 and 7), and on page 10 an internal note is listed ("[Rob B. will provide the reference

for this. On 3- 14-08 Jeff S. was asked to update the information on this land use.]") The public should be able to review
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the document in its entirety before the TMDL is issued so that they can understand the TMDL development process and

Model used to establish the TMDL load allocations. 
 

Response 

Please refer to the response to comment 0061.1.001.004.

 

Comment ID 0174.1.001.009

Author Name: Rolband Michael

Organization: Wetland Studies and Solutions, Inc.

The Chesapeake Bay Model should be improved based on the following recommendations: 

 

4. EPA should complete and finalize the Chesapeake Bay Model documentation prior to issuing the TMDL. 
 

Response 

Please refer to the response to comment 0061.1.001.004.

 

Comment ID 0179.1.001.005

Author Name: Curatolo James

Organization: Upper Susquehanna Coalition

Why can't a state opt to be tracked by true water quality rather than a model estimate? 
 

Response 

In the Chesapeake Bay Program the approach taken is to plan management actions needed to achieve the Chesapeake water quality

standards by 2025 with best model estimates, but to use the actual observed monitoring data to determine achievement of the

standards.  This allows adaptive management to guide the Program in a series of two-year milestone assessments between now and

2025 that will track the Chesapeake TMDL progress with both the observed monitoring data and model estimates of the effects of

management actions..

 

Comment ID 0182.1.001.001

Author Name: Rowland Jeremy
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Organization: Bion Environmental Technologies, Inc.

The Chesapeake Bay models are the technical basis upon which EPA and state mandates for nutrient reduction are

based. Unfortunately, these models are inaccurate as they relate to the quantification and impact from livestock waste. 
 

Response 

Please refer to the response to comment 0182.1.001.004

 

Comment ID 0182.1.001.003

Author Name: Rowland Jeremy

Organization: Bion Environmental Technologies, Inc.

While EPA states that model data is available for public review and consumption, in reality this is not the case, at least

in a detailed sense. 
 

Response 

Please refer to the response to comment 0182.1.001.004.

 

Comment ID 0182.1.001.015

Author Name: Rowland Jeremy

Organization: Bion Environmental Technologies, Inc.

A revised model that accurately reflects the nitrogen sources and allocations in the Susquehanna watershed would

enable a WIP to be developed that would significantly reduce the mandated nitrogen compliance costs by securing

those reductions primarily from the livestock producer industry. 
 

Response 

Please refer to the response to comment 0182.1.001.004.

 

Comment ID 0182.1.001.022

Author Name: Rowland Jeremy
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Organization: Bion Environmental Technologies, Inc.

It is imperative that the EPA model be vetted for accuracy with actual nitrogen flows associated with livestock manure

before its results are imposed upon the citizens of the Susquehanna watershed. 
 

Response 

Please refer to the response to comment 0182.1.001.004.

 

Comment ID 0199.1.001.008

Author Name: Frederick Thomas

Organization: Rivanna Water & Sewer Authority

We understand that the Draft TMDL is fundamentally and materially flawed as a technical matter, especially with

regards to the James River components. Serious chlorophyll standard and computer modeling deficiencies are

thoroughly documented in the comments of the Virginia Association of Municipal Wastewater Agencies, Inc.

("VAMWA"). 
 

Response 

Please see EPA’s comprehensive responses to comment ID 0288.1.001.016.

 

Comment ID 0199.1.001.009

Author Name: Frederick Thomas

Organization: Rivanna Water & Sewer Authority

We request that EPA fully consider and address all of VAMWA's comments, which we generally support and hereby

incorporate by reference as if fully set forth herein. 
 

Response 

EPA has provided written responses to each of VAMWA's comments

 

Comment ID 0211.1.001.011

Author Name: McCarthy R.
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Organization: Town of Erwin, New York

the TMDL allocations imposed by the EPA are based on a flawed model which does not even reflect the actual

discharge values taken at the United States Geological Survey (USGS) gauging station in Towanda, PA; and has

demonstrated drastic fluctuations in predicted nutrient loadings between model versions such as the 34% difference in

predicted delivered total nitrogen loads between model version 5.2 and model version 5.3, 
 

Response 

The Phase 5.3 Chesapeake Bay Watershed Model calibration at the Towanda monitoring station was reviewed using the BIAS

statistic.  Using this statistic the Phase 5.3 Model outputs of flow and nutrient loads were compared to USGS observed flow and

nutrient loads estimates. The BIAS statistic measures the average trend of the simulated data to be larger or smaller than their

observed counterpart. The optimal value is 0.0 and low values indicate an accurate model simulation. The Phase 5.3 Model river-

segment where Towanda, PA is located (SU7_0850_0730) has an annual BIAS value of -1 % for flow and -9 % for nitrogen and

phosphorus. According to Moriasi et al., (2007) monthly BIAS values lower than +/-10% for flow and lower than +/- 25% for

nutrients suggest very good model performance.  Based on this metric the Phase 5.3 Model has a reasonable representation of the

flows and loads from the Towanda, PA monitoring station.

 

Moriasi, D. N., J. G. Arnold, M. W.Van Liew, R. L. Bingner, R. D. Harmel, and T. L. Veith. 2007. Model evaluation guidelines for

systematic quantification of accuracy in watershed simulations. Trans. ASABE 50(3): 885900. 

 

Comment ID 0213.1.001.012

Author Name: Daley Edwin

Organization: Hopewell Regional Wastewater Treatment Facility (HRWTF), Virginia

We believe the Draft TMDL is fundamentally and materially flawed as a technical matter, especially with regards to the

James River components. Serious chlorophyll standard and computer modeling deficiencies are thoroughly

documented in the comments of the Virginia Association of Municipal Wastewater Agencies, Inc. ("VAMWA") of which

we are a member. We request that EPA fully consider and address all of VAMWA's comments, which we generally

support and hereby incorporate by reference as if fully set forth herein. 
 

Response 

Please see EPA’s comprehensive responses to comment ID 0288.1.001.016.

 

Comment ID 0214.1.001.005

Author Name: Cuffee-Glenn Selena

Chapter 1 – Comments and Responses Chesapeake Bay Program Models

95012/27/2010 06:44 PM EST



 

Organization: City of Suffolk, Virginia

With those concerns in mind, the City of Suffolk agrees with the comments provided by the Hampton Roads Planning

District Commission, of which Suffolk is a member, and reiterates the points raised by the commission:

 

--The Phase 5.3 model and model inputs are not sufficiently developed to produce reliable predictions.

 

--The modeling predictions do not justify use of the chlorophyll-a criteria as the basis for the James River basin

allocations. 
 

Response 

Please see EPA’s comprehensive responses to comment ID 0288.1.001.016.

 

Comment ID 0227.1.001.009

Author Name: Strauss Sandra

Organization: Pennsylvania Council of Churches

The Chesapeake Bay Program uses five primary models. In use since 1982, the Chesapeake Bay Watershed Model

simulates nutrient and sediment loads delivered to the Chesapeake Bay. Water quality data are collected from federal

and state agencies as well as universities. The current, Phase 5, watershed model is open source, [FN 15] in the public

domain and has been extensively peer reviewed.[FN 16] The Bay Program has employed an extensive stakeholder

participation process in addition to placing the Watershed Model source code and data on the web.[FN 17] The second

model, also known as the Estuary Model, looks at the effects of pollution loads generated by the watershed model on

Bay water quality. The Bay is represented by 57,000 cells in this model and simulates the mixing of waters in the Bay

and its tidal tributaries. The third, Scenario Builder Model simulates changes in the ecosystem due to changes in

population, landuse, or pollution management. This model is also in the public domain with documentation available

online.[FN 18] The Airshed Model uses information about nitrogen emissions into the atmosphere and deposits them

into the Watershed Model. The Land Change Model analyzes and predicts land changes in the watershed.

 

The Phase 5 watershed model has almost 100 collaborators and partners led by EPA, the Virginia Department of

Conservation and Recreation, The Interstate Commission on the Potomac River Basin, the University system of

Maryland, the Maryland Department of the Environment, the U.S. Geological Survey, the Chesapeake Research

Consortium, and Virginia Polytechnic Institute. Special attention has been paid to the agricultural assumptions in the

model with specific input from the Agricultural Nutrient and Sediment Reduction Workgroup.[FN 19] In addition, the Bay

Program partnership recently funded University of Maryland's Mid-Atlantic Water Program to complete a 2-year study to

update the effectiveness estimates of every best management practice in the model which resulted in a 900 page report

that summarizes for each practice, all data evaluated, the technical experts involved in developing the recommendation,

and all accounting of discussions and decisions made. 

 

[FN 15] An approach to the design, development, and distribution of software, offering practical accessibility to a
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software's source code.

[FN 16] http://www.chesapeakebay.net/committee_msc_projects.aspx?menuitem=16525#peer.

[FN 17] http://ches.communitymodeling.org/models/CBPhase5/index.php#partners.

[FN 18] http://archive.chesapeakebay.net/pubs/SB_Documentation_Final_V22_9_16_2010.pdf.

[FN 19] http://www.chesapeakebay.net/committee_agworkgroup_info.aspx?menuitem=16731. 
 

Response 

EPA acknowledges receipt of the comment. (Thank you!)

 

Comment ID 0227.1.001.010

Author Name: Strauss Sandra

Organization: Pennsylvania Council of Churches

Over the last several months we have seen wild accusations in the media about the soundness of the models and the

science behind it; however, there is nothing to support these claims. The Bay Program partners have been extremely

transparent and open about the modeling process and sought input from hundreds of stakeholders including agricultural

specialists. The one criticism raised in the 2006 Government Accountability Office (GAO) report was that the credibility

of Bay program reports on the Bay health "tended to downplay the deteriorated conditions of the bay" and "projected a

rosier picture of the health of the bay than may have been warranted." [FN 22] While serious, the GAO's criticism points

to the fact that the Bay models, if anything, were over-reporting the nutrient and sediment--reducing value of practices

on the land. This criticism also focused more on the use, or misuse, of modeled data, rather than the model itself. In

2008, a follow-up GAO report concluded that the Bay program had made important progress in addressing their

concerns and providing better management of the Bay restoration effort. 

 

[FN 22] Government Accountability Office Report (GAO-06-614T) "Chesapeake Bay Program: Improved Strategies

Needed to Better Guide Restoration Efforts" (July 13, 2006). 
 

Response 

EPA acknowledges receipt of the comment. (Thank you!)

 

Comment ID 0227.1.001.021

Author Name: Strauss Sandra

Organization: Pennsylvania Council of Churches

EPA, in cooperation with its state partners and after years of allocation experience, has established sound, supportable

rules and methods for establishing the Bay TMDL. The Chesapeake Bay program models are a critical tool in the
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adaptive management framework currently employed by the EPA and the states to identify a path forward for

restoration of the Chesapeake Bay. While water quality data and the actual living resources in the Chesapeake Bay will

ultimately determine when we have restored a clean Bay, the Chesapeake Bay Program models help us develop a

scientifically valid path to our goals. 
 

Response 

EPA acknowledges the comment’s support of the open source, public domain Chesapeake Bay models and other decision support

tools that have been developed in collaboratively with the technical staffs and decision-makers from the seven watershed

jurisdictions, the regional scientific community, federal agencies, and involved stakeholders.  As indicated in the comment, the

Chesapeake Bay Program has had a long period of application experience with these models.  The Chesapeake Bay watershed and

Chesapeake Bay water quality models have had a two decade period of successful development and management application in the

Chesapeake watershed and Bay.  The Bay Airshed Model has over a decade of development and application experience in the

Chesapeake Bay region.

 

 

Comment ID 0230.1.001.006

Author Name: Henifin Edward

Organization: Hampton Roads Sanitation District (HRSD)

We find that the Draft TMDL is fundamentally and materially flawed as a technical matter, especially with regards to the

James River components. Serious chlorophyll standard and computer modeling deficiencies are thoroughly

documented in the detailed portions of these comments and those of VAMWA. 
 

Response 

Please refer to the response to comment 0184.1.001.004.

 

Comment ID 0230.1.001.018

Author Name: Henifin Edward

Organization: Hampton Roads Sanitation District (HRSD)

EPA's Bay Model Is Flawed

 

The Bay modeling framework has numerous sources of error and uncertainty that directly limit EPA's ability to conclude

that different management scenarios would result in significantly different water quality responses. Significant technical

deficiencies in EPA's modeling include: the lack of complete peer review and validation; poor model behavior in many
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segments; inaccurate groundwater simulation; instability in urban land use assumptions; and missing point sources.

 

Furthermore, EPA has used the model in ways that surpass its capabilities. For example, EPA has attempted to predict

dissolved oxygen ("D.O.") concentrations and non-attainment rates in specific segments to a single percentage point

level under far-reaching management scenarios. The TMDL development process has been accompanied by wide

swings in predicted loads and goals with each major model version, which draws into question the validity of the model

at each stage and indicates that future instability can be anticipated as the model is periodically modified.

 

HRSD objects to EPA's over-reliance on instable models to the single percentage point of output as justification for

extremely stringent and costly control programs, the scope and extent of which seems to change with each new model

run. 
 

Response 

The Chesapeake Bay Program models are developed essentially for accounting of the nutrient and sediment loads in the Chesapeake

watershed and airshed and the reductions needed to achieve the water quality standards.  Accounting is the language of getting stuff

done.  There are no claims of perfection in the CBP models, but there is a well found claim of sufficiency to do the accounting we

need begin the work of restoring the Chesapeake.  Further, there is no “over reliance” on models in the Chesapeake TMDL.  The

models are only part of the framework that includes monitoring and research with all corroborate on the findings of the Chesapeake

TMDL.  In the application of adaptive management in the CBP, the models will only be used to plan the management actions

needed. Observed monitoring data will be what’s used for assessment of achievement of the water quality standards.

 

With respect to peer reviews of the Phase 5.3 Model, there have been 2 major independent reviews of the Phase 5 Model in 2005

and 2008 by academic modelers from Penn State, Virginia Tech, Duke, University of North Carolina, University of Maryland

Baltimore County, and University of Florida.  The peer reviews follow the guidance for regulatory models developed by EPA’s

Science Advisory Board available at http://www.epa.gov/spc/pdfs/modelpr.pdf.

 

 

The independent scientific peer reviews and Chesapeake Bay Program responses can be found here:

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Review_of_the_Chesapeake_Bay_Watershed_Modeling_Effort_2005.p

df

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Response_Chesapeake_Bay_Watershed_Modeling_Effort_Review%20-

%202005.pdf

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Review_Chesapeake_Bay_Watershed_Modeling_Effort_2008.pdf

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Response_Chesapeake_Bay_Watershed_Modeling_Review_1-09.pdf

 

With regards to groundwater loads, the groundwater delivery of water and nutrients is simulated in the Phase 5.3 watershed model.

Please see the Phase 5.3 Chesapeake Bay Watershed Model documentation at

http://www.chesapeakebay.net/model_phase5.aspx?menuitem=26169 for more details.

 

With regards to the estimates of the urban developed land the documentation of how this land use was developed can be found in

Section 4 of the Phase 5.3 Chesapeake Bay Watershed Model documentation at
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http://www.chesapeakebay.net/model_phase5.aspx?menuitem=26169.

 

With respect to missing point sources, the Phase 5.3 Watershed Model has the most complete point source record of any previous

phase over the past two decades.  Nevertheless, the CBP is always ready to correct its point source data base and welcomes any

corrections to the data that the reviewer may provide.

 

 

Comment ID 0230.1.001.031

Author Name: Henifin Edward

Organization: Hampton Roads Sanitation District (HRSD)

C. The James River chlorophyll-a model is flawed and is of questionable utility

 

The James River chlorophyll-a simulation has serious technical problems that, until resolved, should preclude its use to

make major changes to existing load allocations. VAMWA has expressed these concerns on numerous occasions,

including multiple requests for better calibration information and a critical review of EPA's allocation methodology.

[FN48] The results of this review are summarized below:

 

1. The James River chlorophyll-a model lacks a comprehensive review: VAMWA can find no evidence that the James

River chlorophyll-a model has ever been subjected to a detailed peer review specifically oriented to determining its

utility for allocating loads based on chlorophyll-a. At most, any peer reviews appear to have been lumped in with an

overall review of the WSM and WQSTM output, involving multiple parameters and scores of segments Baywide.

Whatever peer review the model received, it obviously did not adequately address the James River chlorophyll-a model,

as evidenced by the fact that major calibration and behavior problems with the chlorophyll-a simulation were not

recognized or acknowledged by EPA until the summer of 2010. Given the magnitude of regulatory and cost implications

of the James River chlorophyll-a simulation, a comprehensive peer review is absolute essential.

 

2. The James River chlorophyll-a model exhibits poor behavior: EPA has recognized certain model calibration and post-

processing issues. These issues include obviously erroneous calibration in certain segments and seasons, post-

processing problems associated with regressions and scenario-transforms, unexplained model anomalies, and leverage

of a few data points in the data transformation process. For example, EPA has noted instances where decreased

loadings resulted in increased chlorophyll-a. However, no evidence was presented that EPA conducted a more

comprehensive review of these same issues in all segment-season conclusions, determined the extent of the

anomalies, or fully evaluated the predictive capabilities of the model. HRSD is concerned that similar but undetected

problems may have occurred elsewhere that would have affected the results, but that EPA did not develop or apply a

system or criteria to adequately address the model and its use.

 

3. The EPA has failed to adequately calibrate the James River chlorophyll-a model, or even to rigorously evaluate the

calibration: In the recent history of the James River allocation effort, VAMWA has repeatedly asked for a rigorous

review of the model's calibration. To date, EPA has refused this request, and appears to be in denial regarding both the

quality of the calibration and need for a more rigorous evaluation. Following is a brief history of recent (2009-2010)
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activity related to the chlorophyll-a calibration:

 

a. In early 2009, the CBPO began to produce preliminary chlorophyll-based stoplight plots for the technical work

groups, prior to any focused evaluation of the model's calibration.

 

b. In materials for the May 2009 teleconference between EPA, VADEQ, and VAMWA, EPA included a tabulation of non-

attainment rates according to monitoring data and the linked Phase 5.1 WSM and WQSTM,[FN49] presumably to allow

evaluation of the agreement between observed and modeled non-attainment rates. However, subsequent review of this

table by VAMWA revealed that it was not at all useful for this purpose, because under the EPA's data transformation

approach (i.e., "scenarioing" of the data), there should be no differences between the observed non-attainment rates

and the "base case" modeled non-attainment rates. The differences that were tabulated were apparently due to

difference in the stations used to tabulate monitoring results versus scenario'ed model results.

 

c. In the May 2009 teleconference between EPA, VADEQ, and VAMWA, it was agreed that an EPA action item should

be to "closely evaluate the Bay water quality/sediment transport model calibration for the tidal James River."[FN50]

 

d. In three subsequent teleconferences between EPA, VADEQ, and stakeholders (held in September, October, and

December 2009), there were neither materials nor discussion to indicate that EPA had performed a rigorous

examination of the James River model calibration. Rather, EPA's analyses had focused on other topics such as the

biological reference curve and log-transformation issue.

 

e. In the December 2009 teleconference, VAMWA discussed results of its own review of the model calibration, based

on longitudinal and time-series plots from Modeling Subcommittee meetings. The review indicated that the model

severely underestimated chlorophyll-a in the tidal freshwater segments and failed to predict the correct magnitude of

interannual variations. In the lower estuary, the model tended to overpredict spring blooms and also failed to predict the

correct magnitude and direction of interannual variations. This raised serious questions regarding whether the model

algorithms were useful for predicting how management scenarios would affect chlorophyll-a attainment.

 

f. In the December 2009 teleconference, VAMWA verbally requested that EPA perform a rigorous evaluation of the

model calibration, to which EPA verbally agreed. VAMWA followed the verbal request up with an e-mail on January 4,

2010 [FN51] that specifically requested tabulation of observed versus model-predicted "chlorophyll-a means and

attainment rates, without the data transformation, by three-year period and also by individual year." Neither the verbal

nor the email request were answered by EPA.

 

g. EPA planned the next James River teleconference for February 2010. The distributed agenda made no mention of

the model calibration. VAMWA sent an email to request that discussion of the calibration be added to the agenda.

[FN52] In response, EPA indicated that they ultimately intended to perform the calibration evaluation, but would not

have time to perform it by the February teleconference.[FN53] This was the last EPA-led, James-specific

teleconference to which VAMWA and other stakeholders were invited.

 

h. VAMWA repeated the email request for calibration tables on June 2, 2010, as part of a larger information

request.[FN54] EPA never responded to the request.

 

i. As the June 2010 deadline for draft allocations approached, EPA released materials for a June 14, 2010 co-regulators
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teleconference and a June 18, 2010 James-specific conference call to which stakeholders were not invited. These

materials included chlorophyll-a non-attainment diagnostics and the basis for the draft James River nutrient allocations.

These materials indicated that, for the first time, EPA had recognized and acknowledged some calibration problems

with the model. However, there was no evidence presented that the EPA had performed true evaluation of the

calibration or improved the calibration at all. For example:

 

i. EPA's review of the James River chlorophyll-a calibration appears to have been limited to visual inspection of charts.

They apparently never tabulated calibration statistics nor performed a rigorous examination of determine how well the

model predicted the magnitude and direction of interannual variation in different segment-seasons.

 

ii. EPA did not determine the reason for the poor calibration, nor adjust the calibration. Rather, EPA's response to the

poor calibration was to "cross out" model results from segment-seasons that had most obviously flawed calibration (tidal

freshwater and polyhaline summer). Specifically, EPA found that when it used data from the September 1999

timeframe, chlorophyll-a concentrations were going up rather than going down as loads were reduced (see Figure 1

below). But rather taking the time to find and correct the source of the problem, EPA simply eliminated the September

1999 data to produce the result it was seeking. Further, EPA has offered no explanation for why the model was not

working properly nor has it offered a justification for deleting the data. If EPA is going to disqualify data, it should at least

explain why it is being disqualified.

 

iii. EPA apparently had no objective criteria for determining in which segment-seasons the calibration was adequate.

 

iv. Despite the poor calibration in the tidal freshwater Spring, EPA picked one year (1995) among ten (1991-200) for

which it deemed the calibration adequate, and used this as a basis for load allocation. This contravenes accepted

modeling practices.

 

<Figure 1 on page 31 of Comment EPA-R03-OW-2010-0736-0230> "Anomaly in some driver of the model simulation

that caused poor scenario performance in the latter half of September 1999 at LE5.2" [FN55]

 

Figures 3 and 5 (Appendix O) presented in the Draft TMDL provide time series plots of simulated versus observed

chlorophyll-a in the tidal fresh and mesohaline James River for selected model grid cells. These figures themselves

demonstrate that the model still does not have the ability to capture inter-annual variability. Because annual and smaller

time simulations of chlorophyll-a influence the TMDL, it is essential that the model have the ability to simulate

chlorophyll-a at these smaller scales (i.e., variation within individual 3 year periods). EPA's insistence that the results be

evaluated as individual 3 year periods (rather than as 10 year period in the 2005 James River Alternatives Analysis)

significantly magnified the effect of poor interannual model performance on the TMDL.

 

In summary, EPA held numerous teleconference and meetings, including five teleconferences specific to the James

River, without fulfilling repeated requests and agreements to perform a rigorous evaluation of the model calibration. In

the rush to meet the allocation deadline, EPA applied a poorly calibrated model in a highly arbritrary fashion that

contravenes accepted modeling practices. To this day, EPA appears to be in denial regarding the quality of the James

River model calibration and the need to fully evaluate it.

 

4. EPA has not been responsive to VAMWA's requests for information on model calibration and results: VAMWA has

been concerned about the chlorophyll-a model issues since the early stages of TMDL development. In an attempt to
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help address these concerns a number of timely model related data requests were made of the EPA Chesapeake Bay

Program Office on January 4, June 2, and August 3, 2010. [FN56] In addition to the previously-mentioned requests on

model calibration, we have requested documentation on predicted non-attainment by model scenario and post-

processing regression results. However, these requests have not been answered at the time of this writing. Our ability

to effectively comment and offer problem solutions was limited as a result and the transparency of the TMDL

development process was inadequate.

 

On a related note, in addition to making it difficult to follow the development of the Draft TMDL, EPA's Draft TMDL itself

is lacking in adequate detail to allow for a thorough review of these modeling issues. EPA has made it extremely difficult

to evaluate the differences between the model runs. In Appendix O to the TMDL Report, EPA only states that it post-

processed (manipulated) the data to address the poorly performing model results associated with the "James LOE ½

Potomac" model scenario. However, based on a review of EPA's "stoplight plots" for chlorophyll-a in Table M3 of

Appendix M to the TMDL Report, it appears that EPA post-processed only the "James LOE ½ Potomac" scenario and

failed to post-process the remaining scenarios. HRSD submits that EPA should have post processed and published

scenarios with higher allocations in the James to allow for a public review of the results and the relative attainment rates

for different load allocations.

 

<Figure 2. James River Model Segments on Page 33 of Comment EPA-R03-OW-2010-0736-0230>

 

Until EPA recalibrates the model and the model is verified with enough peer review to ensure appropriate reliability in

establishing reasonable allocations for the James River Basin, the allocation should remain at the "Tributary Strategy"

level.

 

[FN48] A comprehensive list of VAMWA's requests is attached hereto as Appendix 28.

 

[FN49] Attached hereto as Appendix 29.

 

[FN50] Reference attached hereto as Appendix 30.

 

[FN51] Attached hereto as a part of Appendix 28.

 

[FN52] Attached hereto as a part of Appendix 28.

 

[FN53] Attached hereto as Appendix 28.

 

[FN54] Attached hereto as a part of Appendix 28.

 

[FN55] See Draft TMDL, Appendix O, Figure 6. Plot of simulated surface chlorophyll a concentrations for WQM cell 731

(location of station LE5.2) during the summer of 1999 (a), and resulting regression plot for September 1999 LE5.2

chlorophyll a (b). The quote above Figure 1 is from Appendix O, at p. O-5.

 

[FN56] See Appendix 28. 
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Response 

Please see EPA’s comprehensive responses to comment ID 0288.1.001.016.

 

Comment ID 0230.1.001.034

Author Name: Henifin Edward

Organization: Hampton Roads Sanitation District (HRSD)

F. Chlorophyll-a conditions in the lower estuary do not correlate with nutrient reductions accomplished to date

 

Dauer and others (2008) provide an analysis of long term trends and nutrient loadings for the James River from 1985 to

2007. [FN64] The results indicated increasing chlorophyll-a trends in the James River mouth (JMSPH segment) and no

trends in the JMSMH segments. These increasing trends in chlorophyll-a exist despite considerable progress made in

achieving point source nutrient reductions below the fall line. As shown in Figure 4, below fall line PS TN loads

decreased from approximately 22.5 mpy in the mid 1980's to about 12.5 mpy in the most recent 5 years (~44%

reduction). Reductions in below fall line PS TP loads decreased approximately 2.5 mpy (77% reduction). These trends

are consistent with Chesapeake Bay Model runs that compare 1985 and 2007 Progress point source nutrient loads

below the fall line. Dauer and others (2008) report those reductions as 38% for TN and 74% for TP. This level of

nutrient reduction is considerable and represents capital expenditures of hundreds of millions of dollars without

improvements in chlorophyll-a, which is the indicator being used to represent designated uses in regards to nutrients. 

 

<Figure 4. "B. James River Below the Fall-Line" On page 39 of Comment Letter EPA-R03-OW-2010-0736-0230,

Adapted from Dauer and others (2008)> 

 

The available monitoring data brings into serious question the ability to predict chlorophyll-a levels in the lower James

River with existing models. It is necessary to gain a better understanding of the system's drivers given the level of

uncertainty that presently exists with regard to expected response. One critical area of research is the chlorophyll-a

response in the James River associated with point source projects planned to meet the 2005 Water Quality

Management Regulation. These nutrient controls are scheduled and will be completed by 2011. This offers an excellent

full-scale opportunity to further study the effects of additional point source nutrient reduction on chlorophyll a levels and

response of HABs. These efforts along with the stated needs for improving the chlorophyll a standards are fully

consistent with the principles of adaptive management supported by EPA. 

 

[FN64] Analysis attached hereto as Appendix 36. 
 

Response 

Lack of Chlorophyll a Concentration Response to Reductions to Date

EPA recommends the commenter look to the Potomac River basin to better understand the magnitude of nitrogen and phosphorus

reductions needed to cause a significant reduction in algal biomass measured as chlorophyll.  Decades of significant wastewater
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treatment facilities technology upgrades well beyond those in place today in the James River watershed complimented by

widespread nonpoint source reduction best management practices, decadal trends in the chlorophyll a concentrations and reductions

in bloom conditions are visible to the reader.

 

[See Attachment 1 to the Response to Comment document for the figure titled “Potomac Tidal Fresh Chl a Monitoring Data.”]

 

The above figure from the Bay TMDL report illustrates tidal Potomac River chlorophyll a monitoring data compared with the

District’s chlorophyll a water quality criteria. DC station PMS44 is on the Potomac River at the Woodrow Wilson Memorial Bridge

(50 meters upstream of the draw span). The Maryland station TF2.1 is on the Potomac River at Buoy 77 off the mouth of

Piscataway Creek.  This is just one time series plot illustrating changes in chlorophyll a concentrations over the past 10 years in a

monitoring record that extends to 25 years.  Clear evidence of significant reductions in the magnitude and frequency of algal

blooms (concentrations over 30-40 ug/L) and a drop in the monthly and seasonal average chlorophyll a concentrations over time.

 

[See Attachment 1 to the Response to Comment document for the figure titled “Surface Chlorophyll a 1985-2009.”]

 

Above is another figure from the Bay TMDL report illustrating a comparable series of chlorophyll a data from the tidal fresh region

of the tidal James River, where Virginia’s water quality standards apply a very similar summer seasonal average chlorophyll a

criterion, 23 ug/L, to the District’s summer seasonal average chlorophyll a criterion of 25 ug/L.  These two tidal fresh sections of

two large tributaries to the Bay are very similar ecosystem with essential the same criteria applied, yet the time series of chlorophyll

a concentrations are completely different. 

 

Given these well known findings, EPA ran a series of series to understand what the tidal James River’s chlorophyll a response

would be at nitrogen and phosphorus level at equivalent levels of effort—similar levels of wastewater treatment technologies,

comparable levels of nonpoint source best management practice implementation, etc.  At a level of effort equivalent to the Potomac

River basin, nitrogen loads to the tidal James River would be reduced to 22.1 million pounds per year and phosphorus load reduced

down to 2.22 million pounds per year, resulting in full attainment of Virginia’s James River chlorophyll a water quality standards.

EPA set the allocations for the James River basin above these levels at 23.5 and 2.35 million pounds per year nitrogen and

phosphorus, respectively. 

 

With current estimated loads around 30.4 and 3.23 million pounds per year of nitrogen and phosphorus, respectively, the lack of a

full response—significant responses in the seasonal average concentrations and reductions in the magnitude and frequency of algal

blooms should come as no surprise.  The tidal James River is still a significantly over nutrient enriched estuarine system that

requires significant further reductions in nitrogen and phosphorus to reach a more ecological healthy state (i.e., achievement of

Virginia’s James River chlorophyll a water quality standards).

 

Available versus Future Monitoring Data

In many cases of TMDL development there may be less data available than what is deemed optimal, however, lack of optimal data

is not a pretext to the delay of TMDL development. Federal regulations acknowledge that load allocations are best estimates of the

loading which may vary from reasonably accurate estimates to gross allocations (40 CFR 130.2(g)). TMDLs are supported by

varying levels of data from rapid bioassessments of physical, chemical and biological conditions to extensive, long-term historical

data sets such as that of the Chesapeake Bay Program Partnerships long term water quality monitoring data. The Chesapeake Bay
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Water Quality Monitoring Program data set represents and is recognized as one of the best long term estuarine chlorophyll and

overall water quality time series data sets in the world. Chlorophyll data are only one parameter in the Chesapeake Bay water

quality model as the model is simultaneously calibrated to a suite of physical, chemical and biological parameters all collected at

fixed stations across 92 segments. Chlorophyll is not monitored or modeled in isolation.

 

The evaluation of the Bay conditions toward achieving State water quality standards going forward is always based on actual water

quality monitoring data, the best available data, and protocols. The USEPA approach to assessment of Chesapeake Bay water

quality standards has always been to conduct evaluations based on the best available data using the best science-based, partnership

approved, EPA published, and state adopted assessment methodologies.

 

The Bay states and the District have adopted a rotation of segment evaluations in which the shallow water mapping complements

fixed site data. If shallow water mapping data are available and have been submitted as approved data for assessment, the

assessments will include the best available data. The latest update to the assessment methodology for Chesapeake Bay chlorophyll a

criteria was published in Appendix G of USEPA 2010. Therefore, the Chesapeake Bay Water quality Monitoring Program has

moved forward since 2003 by incorporating water quality mapping as a program element. The rotation of segments mapped each

three year period is a function of balancing resources across a multi-dimensional environmental monitoring program for

Chesapeake Bay. Assessment methodology involves three years of data for water quality standards evaluation. The three year time

frame appreciates benefits from multiple years of data accounting for temporal and spatial variation influencing the water quality

standards assessment.

 

The fixed station data provide one estimate of water quality conditions, the addition of Dataflow data provides a second estimate.

Both are estimates of an unknown quantity. As you stated in your comments, the addition of DFLO to an assessment varies in its

effects compared with fixed station monitoring from cruise to cruise depending on the level of "patchiness" observed in

chlorophyll-a distributions. As pointed out from the updates provided in USEPA 2010, such monitoring assessment methodology is

recommended as part of water quality standards assessment. Note, however, that the Chesapeake Bay water quality monitoring

program addresses data collection tracking and reporting on many water quality parameters besides chlorophyll. Not all segments

are monitored with water quality mapping each year. There is a rotation schedule for segment assessments every three years with

scheduling based upon available monitoring resources. If an institution or agency has the resources to annually provide data sets

using fixed and Dataflow data that have been QA/QC’d and accepted by the Chesapeake Bay Program Office and USEPA, then

assessments would be conducted with the best available data.

 

EPA acknowledges that the addition of Dataflow data provides a second estimate of chlorophyll a concentrations. Weekly

monitoring assessments, however, remain a snapshot in time with the possibility of missing phenomenon related to tidal cycles or

storm events occurring at sub-week timescales affecting the true mean and variability of the data. Such variability can be

appreciated when examining fixed station continuous monitoring or vertical profiler data records for diel variability observed across

Chesapeake Bay. Still to be evaluated with Dataflow is an assessment of whether adding Dataflow data to assessments provides a

high or low bias to the estimate of the true mean.  Before the partnership agrees to a modified chlorophyll a criteria assessment

methodology fully incorporating the Dataflow data, the partnership needs to resolve this bias question.  Work on this exact topic is

underway under the leadership of the Chesapeake Bay Program Scientific and Technical Assessment and Reporting Team’s Criteria

Assessment Procedures and Tidal Monitoring and Assessment Workgroups.
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Fully consistent with the concept of adaptive management, EPA strives to maintain current and updated science associated with

criteria development and assessment. As evidenced by its work with the partnership and outside experts from academia, Federal,

state, local governments, River basin commissions, NGOs, independent contractors and industry in producing and supporting the

Chesapeake Bay estuarine water quality criteria and protocols for their assessment, the criteria assessment procedures published

from 2003-2010 replace and otherwise supersede similar criteria assessment procedures originally published in the 2003 Regional

Criteria Guidance and the 2004, 2007 and 2008 addenda (U.S. EPA 2003a, 2004a, 2007a, b, 2008). Publication of future

addendums by EPA on behalf of the Chesapeake Bay Program watershed jurisdictional partners is likely as continued scientific

research and management applications reveal new insights and knowledge that should be incorporated into revisions of state water

quality standards regulations in upcoming triennial reviews.

 

Comment ID 0253.1.001.010

Author Name: Hazelett Virgil

Organization: County of Henrico, Virginia

EPA determined its TMDL allocations in complete reliance on its computer model. For the reasons discussed above, as

well as those addressed by VAMWA and VAMSA in their comments, that modeling system appears to be fundamentally

flawed. As such, absent additional verification and study, any allocations derived from that modeling system are not

defensible and reasonable. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0256.1.001.010

Author Name: Lisanti Mary

Organization: Local Government Advisory Committee (LGAC) to the Chesapeake Bay Executive Council

There are two broad areas where EPA needs to step up into a stronger leadership role.

 

The first requirement is to establish the creditability of its modeling programs upon which the TMDL is based. This

means that the methodology by which the coming local level allocations are made must be scientifically sound and

legally defensible. Local government officials are acutely aware of these principals when they make budgetary

decisions on any local plans, programs, or projects. The scientific and legal basis for the TMDL must be strong and

persuasively presented so taxpayers and constituents can understand why it is necessary to make the investments that

will protect their water quality at the local level. 
 

Response 
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Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0260.1.001.006

Author Name: Brosious John

Organization: Pennsylvania Municipal Authorities Association (PMAA)

It is imperative that states receive the most up-to-date delivery ratio model from EPA so they can incorporate it

immediately into provisions of the their Watershed Implementation Plans (WIP). This delivery ratio must be realistic and

workable so states can deal with sector reductions, permits, trading, upgrades, and plan implementation. Lack of a

viable delivery ratio spreadsheet BEFORE the state WIPs and EPA TMDL become final is irresponsible and detrimental

to sound decision-making. 
 

Response 

Nitrogen, phosphorus and sediment delivery factors are available on this FTP site:

ftp://ftp.chesapeakebay.net/Modeling/phase5/Phase%205.3%20Calibration/Model%20Output/.

 

Comment ID 0265.1.001.021

Author Name: Clark, Stan

Organization: Hampton Roads Planning District Commission (HRPDC), Hampton, Virginia

V. THE PHASE 5.3 MODEL AND MODEL INPUTS ARE NOT SUFFICIENTLY DEVELOPED TO PRODUCE

RELIABLE PREDICTIONS

 

A. EPA has rushed the Model into service, and in the process has failed to comply with its own quality control

standards.

 

EPA's suggestion that the public and the regulated community should have confidence in the accuracy of the model

predictions and resulting allocations because "[t]he TMDL uses a series of models, calibrated to decades of water

quality data and other data, and refined based on input from dozens of Chesapeake Bay scientists" (see TMDL Report

at page iv) is misleading. While this may be the case for the other models used to develop the TMDL, it is not true for

either the Phase 5.3 Watershed Model or its inputs, which are critical elements in the decision support system used by

EPA to develop the proposed allocations. The Phase 5.3 Model undoubtedly has greater capabilities than previous

versions of the watershed model, but the Model is new, and in its headlong rush to complete the TMDL by an artificial

deadline, EPA is using the Model before it is fully calibrated and before verifying the accuracy of the land use inputs to

the Model. In fact, EPA has effectively acknowledged that the Model is not ready to produce reliable predictions by its

inability to establish the TMDL without a five percent "allocation reserve," its announced intention to begin recalibrating

the Model in October 2010 (after the TMDL is released for public comment), and its use of ranges of sediment loading
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numbers (rather than a single number) for each basin allocation because the Model is unable to match observed data

for sediment loading.

 

EPA has developed many large, complex computer programs and systems that have been tested, improved, and

applied by the engineering and scientific community. Recognizing the importance of quality control and quality

assurance processes in the development and application of its environmental programs, EPA's Office of Environmental

Information Quality Staff published a Quality Manual for Environmental Programs

(http://www.docstoc.com/docs/594179/EPA-Manual-EPA-Quality-Manualfor- Environmental-Programs) in May 2000.

The primary goal of this manual is, "[t]o ensure that environmental programs and decisions are supported by data of the

type and quality needed and expected for their intended use, and that decisions involving the design, construction, and

operation of environmental technology are supported by appropriate quality assured engineering standards and

practices." In this case, EPA has failed to meet the standards it set for itself in the Manual. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0271.1.001.007

Author Name: Harrison L.

Organization: South Central Wastewater Authority, Petersburg, Virginia

At this extremely late point in time, EPA has unilaterally changed the computer model it uses to judge the adequacy of

Virginia's actions. 
 

Response 

The Chesapeake Bay TMDL have been developed through a highly transparent, inclusive, and engaging process during the past two

years, including two rounds of public meeting held in all seven watershed jurisdictions and a public comment period.  The Phase 5.3

Chesapeake Bay Watershed Model has been under development, calibration and then management application over the past five

years, guided by the Chesapeake Bay Program partnership.  All changes in the suite of Chesapeake Bay models and their

application were reviewed and vetted by the Chesapeake Bay Program partners in open public meetings documented within

Appendix C of the Bay TMDL report.

 

Comment ID 0271.1.001.009

Author Name: Harrison L.

Organization: South Central Wastewater Authority, Petersburg, Virginia
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We understand that the Draft TMDL is fundamentally and materially flawed as a technical matter, especially with

regards to the James River components. Serious chlorophyll standard and computer modeling deficiencies are

thoroughly documented in the comments of the Virginia Association of Municipal Wastewater Agencies, Inc.

("VAMWA"). We request that EPA fully consider and address all of VAMWA's comments, which we generally support

and hereby incorporate by reference as if fully set forth herein. 
 

Response 

Please see EPA’s comprehensive responses to comment ID 0288.1.001.016.

 

Comment ID 0277.1.001.004

Author Name: Shambaugh Brenda

Organization: PA Association of Conservation Districts (PACD)

Through two pilot projects in Bradford County and Lancaster County, PA we have seen that voluntary BMP's are

significantly reducing nutrients going into the Chesapeake Bay watershed. Unfortunately EPA has not given PA credit

for these voluntary BMP's, nor has EPA given DEP direction on a verification process for tracking these reductions.

These voluntary practices must be accounted for to accurately determine the amount of nutrient reductions coming from

the Commonwealth. PACD recommends that EPA accept a verification process where ten percent of the voluntary

practices reported are inspected by official personnel. This approach should satisfy EPA's concern of "reasonable

assurance" in counting BMP's without overly taxing the personnel needed to verify the BMP's. 
 

Response 

EPA agrees that non-cost shared implemented practices are likely under-counted because of difficulties in data collection. Verified

non-cost shared practices can be accepted in the model, but historically have not been included to a great extent because the

information has not been made available to the Chesapeake Bay Program. Non-cost shared practices are those practices that have

not been funded through Federal Farm Bill or state cost share and, therefore, have not been tracked by or reported to CBP for use in

the model. These voluntary practices are typically funded by farmers alone. EPA is committed to working with USDA, NACD,

state environmental and agricultural agencies, conservation districts, and agricultural community at large to credit nutrient and

sediment reductions from voluntary practices. In this context, the recommendation “that EPA accept a verification process where

ten percent of the voluntary practices reported are inspected by official personnel” is a proposal that may have merit going forward.

As committed to in the Chesapeake Bay Executive Order Strategy, EPA and USDA will work with state and local partners to “By

July 2012, mechanisms for tracking and reporting of voluntary conservation practices and other BMPs  installed on agricultural

lands will be developed and implemented.”

 

Comment ID 0279-cp.001.003
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Author Name: Comment Anonymous

Organization:  

Please incorporate the model revisions recommended by the DEC in their Watershed Implementation Plan. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0282-cp.001.003

Author Name: Tabb Lyle

Organization: Lyle C. Tabb & Sons, Inc.

Another fallacy of the plans for the future is lack of accurate bench marks as to what practices are being carried out by

farmers on their own as a regular part of the farming operation. Currently, the only credit for environmental

enhancement practices that are recorded, are practices that are funded with cost share from some state or federal

agency.

 

This method of accounting takes for granted that farmers only implement environmental enhancement practices if they

are paid for it. It's true that cost share gets farmers to try things with less risk, but in the farm community, when

something works, we do it on our own. So you need accurate accounting of what is going on in the field that is not cost

shared. The great part of environmental enhancement practices is that nearly all practice have a positive economic

impact for the farm which guarantees that these practices will be continued.

 

That gets me to the point of concern when I see requirements for the future that have already been implemented in my

area. Ask yourself how can this area comply with a requirement for practices that are already implemented but not

accounted for? 
 

Response 

Thank you for your comment and thank you especially for the reminder that good environmental stewardship doesn’t always fit on

a spreadsheet.  EPA agrees that non-cost shared implemented practices are likely under-counted because of difficulties in data

collection. Verified non-cost shared practices can be accepted in the model, but historically have not been included to a great extent

because the information has not been made available to the Chesapeake Bay Program. Non-cost shared practices are those practices

that have not been funded through Federal Farm Bill or state cost share and, therefore, have not been tracked by or reported to CBP

for use in the model. These voluntary practices are typically funded by farmers alone. EPA is committed to working with USDA,

NACD, state environmental and agricultural agencies, conservation districts, and the agricultural community at large to credit

nutrient and sediment reductions from voluntary practices. As committed to in the Chesapeake Bay Executive Order Strategy, EPA

and USDA will work with state and local partners to “By July 2012, mechanisms for tracking and reporting of voluntary
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conservation practices and other BMPs  installed on agricultural lands will be developed and implemented.”

 

 

Comment ID 0283-cp.001.001

Author Name: Mason James

Organization:  

My name is James Mason. I live and farm in the Shenandoah valley of Virginia. The bay TMDL uses a model that has

far too many mistakes in arriving at a pollution diet. this is far too big of an issue to force on the bay states without more

accurate data. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0285.1.001.004

Author Name: Rebecca Sutton and  Craig Cox

Organization: Environmental Working Group

Simulations indicate that if the 3.5 million acres identified as "under-treated" were managed using "appropriate soil

erosion control and/or nutrient management practices, total loads delivered to the Bay (all sources) would be reduced

from current levels by 7 percent for sediment (bringing loads from cultivated cropland down very close to "background

levels"), 17 percent for phosphorus, and 16 percent for nitrogen" (USDA 2010). USDA calculations indicate that

widespread adoption of practical, soil-building and resource-conserving land management practices alone could

accomplish the necessary pollution reductions EPA has identified as essential to restoring the bay. 
 

Response 

Thank you for your comment.  In the Chesapeake Bay Program the States have the lead in WIP development.  Ideas like the

widespread adoption of practical, soil-building and resource-conserving land management practices advocated by this comment are

encouraged and welcomed in the Phase I and II WIP development process.

 

Comment ID 0288.1.001.016

Author Name: Pomeroy Christopher

Organization: Virginia Association of Municipal Wastewater Agencies, Inc. (VAMWA)
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C. The James River chlorophyll-a model is flawed and is of questionable utility

 

The James River chlorophyll-a simulation has serious technical problems that, until resolved, should preclude its use to

make major changes to existing load allocations. VAMWA has expressed these concerns on numerous occasions,

including multiple requests for better calibration information and a critical review of EPA‘s allocation

methodology.[FN48] The results of this review are summarized below:

 

1. The James River chlorophyll-a model lacks a comprehensive review: VAMWA can find no evidence that the James

River chlorophyll-a model has ever been subjected to a detailed peer review specifically oriented to determining its

utility for allocating loads based on chlorophyll-a. At most, any peer reviews appear to have been lumped in with an

overall review of the WSM and WQSTM output, involving multiple parameters and scores of segments Baywide.

Whatever peer review the model received, it obviously did not adequately address the James River chlorophyll-a model,

as evidenced by the fact that major calibration and behavior problems with the chlorophyll-a simulation were not

recognized or acknowledged by EPA until the summer of 2010. Given the magnitude of regulatory and cost implications

of the James River chlorophyll-a simulation, a comprehensive peer review is absolute essential.

 

2. The James River chlorophyll-a model exhibits poor behavior: EPA has recognized certain model calibration and post-

processing issues. These issues include obviously erroneous calibration in certain segments and seasons, post-

processing problems associated with regressions and scenario-transforms, unexplained model anomalies, and leverage

of a few data points in the data transformation process. For example, EPA has noted instances where decreased

loadings resulted in increased chlorophyll-a. However, no evidence was presented that EPA conducted a more

comprehensive review of these same issues in all segment-season conclusions, determined the extent of the

anomalies, or fully evaluated the predictive capabilities of the model. VAMWA is concerned that similar but undetected

problems may have occurred elsewhere that would have affected the results, but that EPA did not develop or apply a

system or criteria to adequately address the model and its use.

 

3. The EPA has failed to adequately calibrate the James River chlorophyll-a model, or even to rigorously evaluate the

calibration: In the recent history of the James River allocation effort, VAMWA has repeatedly asked for a rigorous

review of the model‘s calibration. To date, EPA has refused this request, and appears to be in denial regarding both the

quality of the calibration and need for a more rigorous evaluation. Following is a brief history of recent (2009-2010)

activity related to the chlorophyll-a calibration:

 

a. In early 2009, the CBPO began to produce preliminary chlorophyll-based stoplight plots for the technical work

groups, prior to any focused evaluation of the model‘s calibration.

 

b. In materials for the May 2009 teleconference between EPA, VADEQ, and VAMWA, EPA included a tabulation of non-

attainment rates according to monitoring data and the linked Phase 5.1 WSM and WQSTM,[FN49] presumably to allow

evaluation of the agreement between observed and modeled non-attainment rates. However, subsequent review of this

table by VAMWA revealed that it was not at all useful for this purpose, because under the EPA‘s data transformation

approach (i.e., "scenarioing" of the data), there should be no differences between the observed non-attainment rates

and the "base case" modeled non-attainment rates. The differences that were tabulated were apparently due to

difference in the stations used to tabulate monitoring results versus scenario‘ed model results.

 

c. In the May 2009 teleconference between EPA, VADEQ, and VAMWA, it was agreed that an EPA action item should
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be to "closely evaluate the Bay water quality/sediment transport model calibration for the tidal James River." [FN50]

 

d. In three subsequent teleconferences between EPA, VADEQ, and stakeholders (held in September, October, and

December 2009), there were neither materials nor discussion to indicate that EPA had performed a rigorous

examination of the James River model calibration. Rather, EPA‘s analyses had focused on other topics such as the

biological reference curve and log-transformation issue.

 

e. In the December 2009 teleconference, VAMWA discussed results of its own review of the model calibration, based

on longitudinal and time-series plots from Modeling Subcommittee meetings. The review indicated that the model

severely underestimated chlorophyll-a in the tidal freshwater segments and failed to predict the correct magnitude of

interannual variations. In the lower estuary, the model tended to overpredict spring blooms and also failed to predict the

correct magnitude and direction of interannual variations. This raised serious questions regarding whether the model

algorithms were useful for predicting how management scenarios would affect chlorophyll-a attainment.

 

f. In the December 2009 teleconference, VAMWA verbally requested that EPA perform a rigorous evaluation of the

model calibration, to which EPA verbally agreed. VAMWA followed the verbal request up with an e-mail on January 4,

2010 [FN51] that specifically requested tabulation of observed versus model-predicted "chlorophyll-a means and

attainment rates, without the data transformation, by three-year period and also by individual year." Neither the verbal

nor the email request were answered by EPA.

 

g. EPA planned the next James River teleconference for February 2010. The distributed agenda made no mention of

the model calibration. VAMWA sent an email to request that discussion of the calibration be added to the

agenda.[FN52] In response, EPA indicated that they ultimately intended to perform the calibration evaluation, but would

not have time to perform it by the February teleconference.[FN53] This was the last EPA-led, James-specific

teleconference to which VAMWA and other stakeholders were invited.

 

h. VAMWA repeated the email request for calibration tables on June 2, 2010, as part of a larger information

request.[FN54] EPA never responded to the request.

 

i. As the June 2010 deadline for draft allocations approached, EPA released materials for a June 14, 2010 co-regulators

teleconference and a June 18, 2010 James-specific conference call to which stakeholders were not invited. These

materials included chlorophyll-a non-attainment diagnostics and the basis for the draft James River nutrient allocations.

These materials indicated that, for the first time, EPA had recognized and acknowledged some calibration problems

with the model. However, there was no evidence presented that the EPA had performed true evaluation of the

calibration or improved the calibration at all. For example:

 

        i. EPA‘s review of the James River chlorophyll-a calibration appears to have been limited to visual inspection of

charts. They apparently never tabulated calibration statistics nor performed a rigorous examination of determine how

well the model predicted the magnitude and direction of interannual variation in different segment-seasons.

 

        ii. EPA did not determine the reason for the poor calibration, nor adjust the calibration. Rather, EPA‘s response to

the poor calibration was to "cross out" model results from segment-seasons that had most obviously flawed calibration

(tidal freshwater and polyhaline summer). Specifically, EPA found that when it used data from the September 1999

timeframe, chlorophyll-a concentrations were going up rather than going down as loads were reduced (see Figure 1
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below). But rather taking the time to find and correct the source of the problem, EPA simply eliminated the September

1999 data to produce the result it was seeking. Further, EPA has offered no explanation for why the model was not

working properly nor has it offered a justification for deleting the data. If EPA is going to disqualify data, it should at least

explain why it is being disqualified.

 

        iii. EPA apparently had no objective criteria for determining in which segment-seasons the calibration was

adequate.

 

        iv. Despite the poor calibration in the tidal freshwater Spring, EPA picked one year (1995) among ten (1991-200)

for which it deemed the calibration adequate, and used this as a basis for load allocation. This contravenes accepted

modeling practices.

 

[Figure 1. Please see original document 0288.1] [FN55]

 

Figures 3 and 5 (Appendix O) presented in the Draft TMDL provide time series plots of simulated versus observed

chlorophyll-a in the tidal fresh and mesohaline James River for selected model grid cells. These figures themselves

demonstrate that the model still does not have the ability to capture inter-annual variability. Because annual and smaller

time simulations of chlorophyll-a influence the TMDL, it is essential that the model have the ability to simulate

chlorophyll-a at these smaller scales (i.e., variation within individual 3 year periods). EPA‘s insistence that the results be

evaluated as individual 3 year periods (rather than as 10 year period in the 2005 James River Alternatives Analysis)

significantly magnified the effect of poor interannual model performance on the TMDL.

 

In summary, EPA held numerous teleconference and meetings, including five teleconferences specific to the James

River, without fulfilling repeated requests and agreements to perform a rigorous evaluation of the model calibration. In

the rush to meet the allocation deadline, EPA applied a poorly calibrated model in a highly arbritrary fashion that

contravenes accepted modeling practices. To this day, EPA appears to be in denial regarding the quality of the James

River model calibration and the need to fully evaluate it.

 

4. EPA has not been responsive to VAMWA's requests for information on model calibration and results: VAMWA has

been concerned about the chlorophyll-a model issues since the early stages of TMDL development. In an attempt to

help address these concerns a number of timely model related data requests were made of the EPA Chesapeake Bay

Program Office on January 4, June 2, and August 3, 2010.[FN56] In addition to the previously-mentioned requests on

model calibration, we have requested documentation on predicted non-attainment by model scenario and post-

processing regression results. However, these requests have not been answered at the time of this writing. Our ability

to effectively comment and offer problem solutions was limited as a result and the transparency of the TMDL

development process was inadequate.

 

On a related note, in addition to making it difficult to follow the development of the Draft TMDL, EPA‘s Draft TMDL itself

is lacking in adequate detail to allow for a thorough review of these modeling issues. EPA has made it extremely difficult

to evaluate the differences between the model runs. In Appendix O to the TMDL Report, EPA only states that it post-

processed (manipulated) the data to address the poorly performing model results associated with the "James LOE ½

Potomac" model scenario. However, based on a review of EPA‘s "stoplight plots" for chlorophyll-a in Table M3 of

Appendix M to the TMDL Report, it appears that EPA post-processed only the "James LOE ½ Potomac" scenario and

failed to post-process the remaining scenarios. VAMWA submits that EPA should have post processed and published
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scenarios with higher allocations in the James to allow for a public review of the results and the relative attainment rates

for different load allocations.

 

[Figure 2: James River Model Segments. Please see original document 0288.1]

 

Until EPA recalibrates the model and the model is verified with enough peer review to ensure appropriate reliability in

establishing reasonable allocations for the James River Basin, the allocation should remain at the "Tributary Strategy"

level.

 

D. EPA's justification for drastic load reduction hinges on insignificant water quality responses

 

Due to the lack of complete information on the model results, it was difficult to determine the level of water quality

benefits that EPA expected from the large load reductions. However, VAMWA interpreted the limited information

available,[FN57] mostly derived from a June 18, 2010 presentation. Results of this review revealed that EPA was

recommending huge allocation cuts on the basis of tiny model-predicted shifts in chlorophyll-a. Specific conclusions of

Bell and Hunley (2010) were as follows:

 

1. The predicted changes in chlorophyll-a are smaller than can be precisely quantified by the model: Based on a review

of Appendix O TMDL materials, CBPO‘s justification for going beyond the 190 TN / 13 TP allocation level is to reach

very small and predicted decreases in chlorophyll-a and non-attainment rates:

 

--2-3% reductions in non-attainment in selected segment seasons (JMSTFL, JMSMH)

--1-2 micrograms per liter (ug/L) reduction in chlorophyll-a in selected segment seasons [FN58]

 

It is a misapplication of the model framework to claim that it is capable of distinguishing between model scenarios at

such small differences in percent attainment and ambient chlorophyll-a concentrations, or that major management

decisions costing hundreds of millions of dollars be made based on these tiny predicted shifts. Given the strong implicit

margin of safety of the Bay TMDL, it cannot be concluded that the model is precise enough to distinguish non-

attainment between scenarios that predict 0-1% and 2-4% non-attainment. The precision of chlorophyll-a predictions

can be expected to be significantly less than that for main stem Bay dissolved oxygen (D.O.), which enjoys a much

better calibration.

 

If the model cannot distinguish between D.O. non-attainment rates of 0% and 1% (as acknowledged by EPA), the

spread in distinguishable non-attainment rates for chlorophyll-a can be expected to be greater. On this particular point,

VADEQ (2010) provides a comparison between chlorophyll and D.O. reliability with respect to a number of different

metrics including: impairment confidence, criteria evolution, criteria metric, analysis method, data quantity, analytical

method variability, environmental variability, and model prediction ability.[FN59] Their comparison indicated that

chlorophyll a measurements are considerably less certain in all areas than D.O. The obvious implication is that the

allowable percentage non-attainment for chlorophyll is greater than 1%.

 

2. The predicted changes in chlorophyll-a are smaller than those that can be detected in monitoring data: It can be

demonstrated that tiny predicted shifts in chlorophyll-a between the 190 scenario and the "between 170/Potomac"

scenario (i.e. EPA‘s proposed allocation) would not even be detectable in light of environmental, sampling, and

analytical variability. For example: (a) power analysis demonstrates that even after long (25 year) monitoring periods,
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the minimum significant difference (MSD) in seasonal mean chlorophyll-a would be in the 2-4 ug/L range for most

attaining segment seasons.[FN60] Thus, the modeled shift in chlorophyll-a between the 190 and the "between

170/Potomac" scenario would not be detectable in the monitoring data; and (b) based on a review of laboratory split

sample results for the 1991-2000 James River data obtained from the CBMP data hub, the median relative percent

difference (RPD) in chlorophyll-a samples was about 16 percent, corresponding to 1-4 ug/L chlorophyll-a, depending on

segment and season.[FN61] Thus, analytical variability alone is equal to or greater than the modeled shifts in

chlorophyll-a between the 190 scenario and the "between 170/Potomac" scenario. Consideration of field (sampling)

variability would cause the total variance of chlorophyll-a measurements to increase even further. The management

implication is that the water quality response in the James River between the D.O. based allocation and EPA‘s backstop

allocation would be essentially the same but with significant differences in source controls and cost to the citizens of the

Commonwealth.

 

3. The predicted changes in chlorophyll-a are not ecologically significant: The difference in chlorophyll-a levels

predicted between tributary strategy and the proposed reduced allocation scenarios (on the order of 1-2 ug/L seasonal

average and 2-4% in terms of nonattainment rates) are exceptionally small in magnitude. This estimated level of

change is too small to be seriously considered a matter of practical importance or consequence to the James River.

Even if the model could adequately discern such differences (which VAMWA disputes as discussed above), they would

not result in tangible environmental benefits. One must keep in mind that the resulting chlorophyll-a standards were

acknowledged by VADEQ and stakeholders to be highly imprecise.

 

4. James River chlorophyll-a concentrations are predicted to be relatively insensitive to nutrient load reductions in key

segment-seasons: Very large reductions in nutrient loading would result in only very small incremental reductions in

chlorophyll-a concentrations and/or reductions in non-attainment rate. For example the critical segments of the tidal

freshwater and lower estuary are predicted to have response rates of approximately 1.0 and 0.3 ug/L chlorophyll

response per million pounds of TN reduction per year. Such a misapplication of the modeling framework would lead to

huge expenditures without significant changes in standards attainment or tangible environmental improvement.

 

5. Similarly, differences between the "Tributary Strategy" and TMDL scenarios are predicted to be very small: Appendix

34 [FN62] includes a series of four tables ("stoplight plots") for the "91-00 Base", "Tributary Strategy", "190/12.7

Loading", and "James LOE ½ Potomac" scenarios for each of the three-year rolling average for the periods between

1991 through 2000 that EPA uses to assess compliance. Each table includes percent non-attainment of the chlorophyll-

a water quality criteria for each of the five model segments of the James River shown in Figure 2. The blacked data

points shown in Appendix 34 [Comment Letter contains additional information in the form of an attachment.  See

original comment letter 0288.A34] for the JMSTFL and  MSPH segments in the "James LOE ½ Potomac" model

scenario represent chlorophyll-a model output that was not considered reliable by EPA. Once post-processing of the

data was completed, the JMSMH segment showed only 1% non-attainment, which EPA indicated was sufficient to

establish the James River basin allocations for TN and TP loads at 23.5 and 2.35 million pounds per year, respectively.

However, there are no records in the TMDL Report or its appendices for the percent non-attainment for the JMSMH

segment prior to the post-processing for the ‘97-‘99 or ‘98-‘00 summer periods shown in Appendix 34. Therefore, we

have undertaken the analysis below to compare the scenarios.

 

Appendix 35  [Comment Letter contains additional information in the form of an attachment.  See original comment

letter 0288.A35] shows the same four scenario tables ("stoplight plot") as provided in Appendix 34, except the post-

processing of the data for the "190/12.7 Loading" scenario was applied based on the EPA‘s June 2010 presentation.
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Appendix 35 shows that JMSTFL and JMSPH segments were also not considered reliable by EPA and removed from

consideration. EPA reported that the percent non-attainment for the JMSMH segment was reduced from 15 percent in

Appendix 34 to 4 percent in Appendix 35, which was based on the EPA‘s removal of the problem regression data. It is

reasonable to assume that the same trend would exist for the "Tributary Strategy" Scenario as shown in Appendix 35.

The post-processed "Tributary Strategy" percent non-attainment rate for the JMSMH segment would be expected to be

about 1 percent higher than the "190/12.7" scenario (based on comparison between Appendix 34 and Appendix 35).

Therefore, it would be expected that the "Tributary Strategy" data would attain the standard about 93 to 94 percent of

the time. The difference between this attainment rate and the one percent rate that EPA used to develop the proposed

allocations are "essentially equivalent" (refer to previous comments above). 

 

 

[FN47] Materials from Final Regulation Agency Background Document (Nov. 21, 2005). 

 

[FN48] A comprehensive list of VAMWA‘s requests is attached hereto as Appendix 28.  [Comment Letter contains

additional information in the form of an attachment.  See original comment letter 0288.A28]

 

[FN49] Attached hereto as Appendix 29. [Comment Letter contains additional information in the form of an attachment.

See original comment letter 0288.A29]

 

[FN50] Reference attached hereto as Appendix 30.  [Comment Letter contains additional information in the form of an

attachment.  See original comment letter 0288.A30]

 

[FN51] Attached hereto as a part of Appendix 28.  [Comment Letter contains additional information in the form of an

attachment.  See original comment letter 0288.A28]

 

[FN52] Attached hereto as a part of Appendix 28. [Comment Letter contains additional information in the form of an

attachment.  See original comment letter 0288.A28]

 

[FN53] Attached hereto as Appendix 28. [Comment Letter contains additional information in the form of an attachment.

See original comment letter 0288.A28]

 

[FN54] Attached hereto as a part of Appendix 28.  [Comment Letter contains additional information in the form of an

attachment.  See original comment letter 0288.A28]

 

[FN55] See Draft TMDL, Appendix O, Figure 6. Plot of simulated surface chlorophyll a concentrations for WQM cell 731

(location of station LE5.2) during the summer of 1999 (a), and resulting regression plot for September 1999 LE5.2

chlorophyll a (b). The quote above Figure 1 is from Appendix O, at p. O-5. 

 

[FN56] See Appendix 28.  [Comment Letter contains additional information in the form of an attachment.  See original

comment letter 0288.A28]

 

[FN57] Attached hereto as Appendix 31.  [Comment Letter contains additional information in the form of an attachment.

See original comment letter 0288.A31]
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[FN58] See Attachment A of Bell and Hunley (2010) (attached hereto as Appendix 32) [Comment Letter contains

additional information in the form of an attachment.  See original comment letter 0288.A32] for details of these

calculations. 

 

[FN59] Attached hereto as Appendix 33. [Comment Letter contains additional information in the form of an attachment.

See original comment letter 0288.A33]

 

[FN60] See Attachment B of Bell and Hunley (2010) (Appendix 32). [Comment Letter contains additional information in

the form of an attachment.  See original comment letter 0288.A32]

 

[FN61] See Attachment C of Bell and Hunley (2010) (Appendix 32).[Comment Letter contains additional information in

the form of an attachment.  See original comment letter 0288.A32]

 

[FN62] Data extracted from Table M3 of Appendix M to the Draft TMDL. 
 

Response 

Review of the Chesapeake Bay Water Quality Model

The principles of the phytoplankton model were established in the original three-dimensional model study (Cerco and Cole 1993,

Cerco and Cole 1994).  Although the model has been revised, the basic principles are the same.  These have been subject to

countless reviews over a twenty-year period.  Notably, the model was reviewed and accepted by the Chesapeake Bay Program’s

Modeling and Research Subcommittee as part of the original re-evaluation of the 40% nutrient reduction goal.  The behavior of the

model was extensively examined and published (Thomann et al. 1994). An independent scientific peer review of the Virginia

Tributaries version of the Chesapeake Bay Water Quality Model, sponsored by the Chesapeake Bay Program’s Scientific and

Technical Advisory Committee was completed in 1999.  The STAC review led to substantial improvements in the 2002 version of

the model.  The algal kinetics from this version are carried over into the present model.  These kinetics have been peer-reviewed as

part of the publication process and several publications have resulted (Cerco 2000, Cerco and Noel 2004).

 

With each new version of the Chesapeake Bay Water Quality Model

--1987 Chesapeake Bay Water Quality Model (2-year, steady state summer averaged)

--1992 Bay Water Quality Model (4-year, with dynamic sediment fluxes),

--1997 Virginia Tributary Refinements version of the Bay Water Quality Model (10 year, SAV and benthic filter/deposit feeders)

--2002 Chesapeake Bay Water Quality Model

--2010 Chesapeake Bay Water Quality and Sediment Transport Model 

 

there was a combination of detailed technical review (Chesapeake Bay Program’s Modeling Subcommittee), independent scientific

peer review (Chesapeake Bay Program’s Scientific and Technical Advisory Committee), and partnership review and approval for

management applications (Chesapeake Bay Program’s Water Quality Steering Committee and now the Water Quality Goal

Implementation Team).     

 

Cerco, C., and T. Cole. 1993. Three-dimensional eutrophication model of Chesapeake Bay. Journal of Environmental Engineering

119(6), 1006-1025.
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Cerco, C.F. and T.M. Cole. 1994. Three-dimensional eutrophication model of Chesapeake Bay. Technical Report EL-94-4, U.S.

Army Engineer Waterways Experiment Station, Vicksburg MS.

 

Cerco, C. 2000. Phytoplankton kinetics in the Chesapeake Bay model. Water Quality and Ecosystem Modeling 1:5-49.

 

Cerco, C., and M. Noel. 2004. Process-based primary production modeling in Chesapeake Bay. Marine Ecology Progress Series

282:45-58.

 

Thomann, R., J. Collier, A.Butt, E.Casman, and L.Linker. 1994. Response of the Chesapeake Bay water quality model to loading

scenarios. CBP/TRS 101/94, US EPA Chesapeake Bay Program, Annapolis MD.

 

Bay Water Quality Model Behavior

The phytoplankton component of the Chesapeake Bay Water Quality and Sediment Transport Model follows long-established and

well-accepted principles.  The fundamentals of quantitative phytoplankton modeling were established by Riley (1946).  Riley’s

model described the seasonal trends in phytoplankton biomass as the sum of three processes: photosynthesis, respiration, and

grazing.  These processes were expressed as functions of fundamental variables including irradiance, light attenuation, temperature,

mixed-layer depth, herbivore abundance, and nutrient availability.  Spatial variability was added to phytoplankton models through

division of large systems into well-mixed boxes (Kremer and Nixon 1978; Thomann and Fitzpatrick 1982).  The basic process

relationships were applied to each box and exchange of material between the boxes was quantified by means of long-term flows

and/or exchange coefficients.  The final step in the development of modern phytoplankton models was the coupling of

phytoplankton dynamics to physics-based multi-dimensional hydrodynamic models.  The original three-dimensional Chesapeake

Bay model (Cerco and Cole 1993) was one of the first to successfully accomplish this coupling.  The principles of the

phytoplankton model were still Riley’s, however.  Phytoplankton biomass was determined by the sum of three processes:

photosynthesis, respiration, and grazing.   Primary forcing functions were irradiance, light attenuation, temperature, and nutrient

availability.  The original Chesapeake Bay model evolved through the Virginia Tributary Refinements (Cerco et al. 2002) and the

2002 Chesapeake Bay Model (Cerco and Noel 2004).  The principles of the algal model remained, however.  The present WQSTM

uses the same model code and, largely, the same model parameters as the 2002 model. 

 

The formulations of the Cerco and Cole (1994) model were incorporated into the Environmental Fluid Dynamics Code, which is

presently available from the EPA (http://www.epa.gov/athens/wwqtsc/html/efdc.html) and is widely used in TMDL applications.

The WQSTM formulations are equivalent to those in other widely-employed models such as the Regional Ocean Model System

(ROMS, http://www.myroms.org).  The algal framework of the WQSTM follows long-established principles, is widely accepted,

and is universally-employed.  The framework is stable and model parameters are known and bounded within established limits.

 

Cerco, C.F. and Cole, T. M. (1994). “Three-dimensional eutrophication model of Chesapeake Bay,” Technical Report EL-94-4,

U.S. Army Engineer Waterways Experiment Station, Vicksburg MS.

 

Cerco, C., Johnson, B., and Wang, H. (2002). “Tributary refinements to the Chesapeake Bay model,” ERDC TR-02-4, US Army

Engineer Research and Development Center, Vicksburg, MS.
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Cerco, C., and Noel, M. (2004a). “The 2002 Chesapeake Bay eutrophication model,” EPA 903-R-04-004, Chesapeake Bay Program

Office, US Environmental Protection Agency, Annapolis MD. (available at http://www.chesapeakebay.net/modsc.htm)

 

Kremer, J., and Nixon, S. (1978). A coastal marine ecosystem. Springer-Verlag, Berlin-Heidelberg.

 

Riley, G. (1946). “Factors controlling phytoplankton populations on Georges Bank,” Journal of Marine Research 6, 54-73.

 

Thomann, R., and Fitzpartick, J. (1982). “Calibration and verification of a mathematical model of the eutrophication of the Potomac

River estuary,” Contract No. ES-80-6, HydroQual Inc., Mahwah NJ.

 

Chesapeake Bay Water Quality Model Calibration

Chlorophyll in the tidal James River is considered along with the chlorophyll a calibration system-wide.  Model results are subject

to multiple performance measures in several modes.  These include:

 

--Time series of computed and observed chlorophyll at stations in the tidal fresh, transition, and lower estuarine regions.

--Comparison of computed and observed chlorophyll along the estuarine axis.  These are averaged according to season and

presented for years of different hydrology.

--Cumulative distribution plots of computed and observed chlorophyll.

--Time series of computed and observed primary production.

--Time series of computed and observed water column respiration.

 

We have maintained a consistent statistical measure of model performance (Cerco and Noel 2005) since the original model study.

Statistics have been calculated and compared for the original 1987 Chesapeake Bay Water Quality Model (2-year, steady state

summer averaged), 1992 Bay Water Quality Model (4-year, with dynamic sediment fluxes), 1997 Virginia Tributary Refinements

version of the Bay Water Quality Model (10 year, SAV and benthic filter/deposit feeders), the 2002 Chesapeake Bay Water Quality

Model, and for the 2010 Chesapeake Bay Water Quality and Sediment Transport Model.  These statistics include mean difference,

absolute mean difference, and relative difference:

 

[See Attachment 1 to the Response to Comment document for Equation 1 in the section Chesapeake Bay Water Quality Model

Calibration.]

 

in which:

 

MD = mean difference

AMD = absolute mean difference

RD = relative difference

O = observation

P = prediction

N = number of observations

 

The mean difference describes whether the model over-estimates or under-estimates the observations, on average.  The mean
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difference can attain its ideal value, zero, while discrepancies exist between individual observations and computations.   The

absolute mean difference is a measure of the characteristic difference between individual observations and computations.  An

absolute mean difference of zero indicates the model perfectly reproduces each observation.  Relative difference is the absolute

mean difference normalized by the mean of the observations. 

	

Statistics for chlorophyll in the James River are presented in the table below for the four stages of model application.  Model

performance, as characterized by absolute mean difference and relative difference, is the best ever.  Performance characterized by

mean difference is among the best ever.  Model versions with quantitative performance statistics lower than the present version

were accepted for verification of the 40% nutrient reduction goal and for determination of tributary load allocations.  EPA believes

the performance of the 2010 Chesapeake Bay Water Quality Model is sufficient for use in determining TMDLs for the tidal James

River.

 

[See Attachment 1 to the Response to Comment document for Table 1 titled “Chlorophyll Summary Statistics for James River

(Chesapeake Bay Water Quality Model Calibration section).”]

 

Cerco, C., and Noel, M. (2005). “Incremental improvements in Chesapeake Bay environmental model package,” Journal of

Environmental Engineering 131(5), 745-754.

 

Responses to VAMWA’s Requests for Information

EPA has a wide array of partners and stakeholders is needs to be responsive to support an open, transparent decision making within

the larger partnership.  EPA recognizes is did not fully respond to all of VAWMA’s requests.  With limited time and staff resources,

EPA placed priority on responding to the requests and direction from its partnership, specifically the Water Quality Goal

Implementation Team, then responding to others requests as time and resources allowed.  VAMWA has full access to the same sets

of data, model scenario input decks and outputs as members of the Water Quality Goal Implementation Team.  EPA could not take

on the responsibility for conducting analyses beyond the scope of what had been agreed to by the partnership through Water Quality

Goal Implementation Team due to limited resources.

 

Predicted Changes in Chlorophyll a Concentrations

It is important to recognize that the scenario assessment methodology applied in development of the Bay TMDL is specifically

designed to make use of the model as the best available method for predicting response to nutrient load reductions as represented by

the relative degree of change in chlorophyll a concentrations from one loading scenario to another, and not for estimating the actual

mean itself.  While the WQSTM’s ability to approximate observed conditions is used as a metric for identifying those locations and

time periods for which its estimates of response are most useful, EPA relies on the historical monitoring data as the best available

estimate of the mean chlorophyll a concentrations in any given season and location.  EPA uses the WQSTM to predict the degree of

change expected in that mean with reductions in pollutant loads.  See Section 6.2.4 in the Bay TMDL report for more details.

 

Predicted Changes in Chlorophyll a Not Ecologically Significant

Given Virginia’s chlorophyll a water quality standard is stated as seasonal mean concentration, relatively small incremental changes

in the seasonal mean concentration heading down towards achievement of that standard translates into ecologically significant

reductions in extreme bloom conditions over the same spring or summer season (USEPA 2007).  For the tidal James River,

Virginia’s water quality standards regulations have defined numerical concentrations of chlorophyll a that define a healthy,
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productive aquatic ecosystem, period.  Concentrations above those water quality standards mean the waterbody is impaired and

does not meet its designated uses.

 

USEPA (U.S. Environmental Protection Agency). 2007. Ambient Water Quality Criteria for Dissolved Oxygen, Water Clarity and

Chlorophyll a for the Chesapeake Bay and Its Tidal Tributaries. 2007 Chlorophyll Criteria Addendum. EPA 903-R-07-005

CBP/TRS 288/07. U.S. Environmental Protection Agency, Region 3 Chesapeake Bay Program Office, Annapolis, MD.

 

Chlorophyll a Concentration Changes Insensitive to Nutrient Load Reductions

 

[See Attachment 1 to the Response to Comment document for Figure 3 titled “JMSMH Summer 1997-1999.”]

 

The above figure provides clear evidence for chlorophyll a responses to nutrient load responses, using the combination of the

Chesapeake Bay Water Quality Model to predict change in concentration under different nitrogen and phosphorus loads and

Chesapeake Bay Monitoring Program data as the measured starting concentration.   There is a slight flattening of the response curve

on the way toward 100 percent attainment of the applicable chlorophyll a water quality standards—in this case the 10 ug/L summer

season criterion for lower James River segment JMSMH for the 1997-1999 period assessment period.

 

Small Differences Between Scenarios

A TMDL must be developed to achieve the applicable water quality standards. In the case of the tidal James River, Virginia’s water

quality standards regulations have defined numerical concentrations of chlorophyll a that define a healthy, productive aquatic

ecosystem. 

 

EPA took specific steps described in the Bay TMDL report and Appendix O to remove from consideration specific segment-season-

3 year periods where close evaluation of the model output and modeling/monitoring regressions called into question the confidence

in driving the allocations even lower.  EPA also determined 1 percent non-attainment was attainment of the designated use for a

limited set of segment-season-3 year periods where there was evidence of reduced sensitivity approaching the criterion

concentration (Appendix I).  If EPA had not taken these steps, the resultant James River nitrogen and phosphorus allocations would

have been even lower than those published in the Bay TMDL.

 

Lack of Full Model Validation and Peer Review

The Chesapeake Bay Water Quality Model has been under a deliberative, continuous stage cycle of development, calibration,

verification, and management application since 1987.  Major deliveries to the Bay Program include:

 

--The original three-dimensional Chesapeake Bay Model, 1992, used to validate the original 40% nutrient reduction goals cited in

the 1987 Chesapeake Bay Agreement.

--Virginia Tributary Refinements, 1998, used to help develop the nutrient allocations by major basin and jurisdiction as a result of

the 1997 Reevaluation.

--The 2002 Chesapeake Bay Water Quality Model used develop the nitrogen, phosphorus and sediment cap load allocation called

for in the Chesapeake 2000 Agreement and support development of the jurisdictions’ Tributary Strategies.

--The 2010 Chesapeake Bay Water Quality and Sediment Model used to help develop the Total Maximum Daily Loads (TMDLs)

for the Chesapeake Bay and support the jurisdictions’ development of Watershed Implementation Plans.
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The model has been applied to numerous other systems and has served as a template for model studies in the US and

internationally.  The principal authors of the Chesapeake Bay Water Quality Model have published 14 peer-reviewed articles on the

model in addition to numerous technical reports, many of which are in wide circulation.  The model has been presented in national

and international conferences since its initial development.  The current version has been the subject of presentations including:

 

--Coastal and Estuarine Research Federation, Providence RI, 2007

--Coastal and Estuarine Research Federation, Portland OR, 2009

--National Conference on Estuarine Restoration, Los Angeles CA, 2009

--American Society of Limnology and Oceanography, Santa Fe NM, 2010   

 

The model has been presented at quarterly sessions of the Chesapeake Bay Program’s Modeling Subcommittee, at independent peer

reviews sessions hosted by the Scientific and Technical Advisory Committee (STAC), and at countless additional seminars and

workshops.  Each presentation provides the opportunity for review, ranging from the rigorous peer review provided by professional

publications to the give-and-take of Modeling Subcommittee meetings.  The Chesapeake Bay Water Quality Model is well-known

and widely recognized.  There are no “black boxes” or complex processes that are not understood and there are no aspects of the

model that have not been presented for examination in one or more venues.

 

Extrapolation Beyond the Observed Range of Management Controls

EPA and its partners have, in fact, conducted multiple simulations of a “pristine” and a “1950’s” Bay.  The objective of these

simulations has been to ensure that the model reproduces pre-eutrophic conditions when it is subjected to pre-eutrophic loads.  One

consequence of these simulations is the finding that certain model parameters or processes require adjustment in the face of extreme

nutrient load reductions.  The Bay Water Quality Model developers have devised algorithms in which the following are adjusted to

reflect nutrient load reductions:

 

--Nutrient concentrations at the bay mouth are adjusted downwards to reflect the concentration reductions in coastal waters due to

reduced export from the bay and reduced atmospheric loading.

--SAV is assigned a higher probability of propagation to reflect modification of the local environment by dense, extensive SAV

beds.

--SAV feedback effects on suspended solids are adjusted to reflect influence of dense, extensive SAV beds.

--Oysters are assigned lower rates of harvest and predation to reflect 1950’s conditions.

 

EPA believes the examination of model performance with regard to extreme load reductions and the resulting steps taken eliminate

the problem of extrapolating beyond observed, existing conditions.

 

Lack of Criteria for Acceptance of Model Predictions Poor Chlorophyll a Calibration

There are no universal criteria for determining the acceptability of model performance.  This absence occurs for many reasons.

Among them are:

 

--Lack of agreement on a standard set of statistics.

--Variation in characteristics of different systems.  The criteria for nutrients in a system like Florida Bay would differ from
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Chesapeake Bay.

--Variations in different substances.  Criteria for salinity would differ from chlorophyll.

 

The Bay Water Quality Model developers have maintained a consistent statistical measure of model performance (Cerco and Noel

2005) since the original model study.   Statistics have been calculated and compared for the original model, for the Virginia

Tributary Refinements, for the 2002 Chesapeake Bay Model, and for the 2010 Model.  These statistics include mean difference,

absolute mean difference, and relative difference:

 

[See Attachment 1 to the Response to Comment document for Equation 2 from the Lack of Criteria for Acceptance of Model

Predictions Poor Chlorophyll a Calibration section]

 

in which:

 

MD = mean difference

AMD = absolute mean difference

RD = relative difference

O = observation

P = prediction

N = number of observations

 

The mean difference describes whether the model over-estimates or under-estimates the observations, on average.  The mean

difference can attain its ideal value, zero, while discrepancies exist between individual observations and computations.   The

absolute mean difference is a measure of the characteristic difference between individual observations and computations.  An

absolute mean difference of zero indicates the model perfectly reproduces each observation.  Relative difference is the absolute

mean difference normalized by the mean of the observations. 

	

Statistics for chlorophyll in the James River are presented in the table below for the four stages of model application.  Model

performance, as characterized by absolute mean difference and relative difference, is the best ever.  Performance characterized by

mean difference is among the best ever.  Model versions with quantitative performance statistics lower than the present version

were accepted for verification of the 40% nutrient reduction goal and for determination of tributary load allocations.  EPA believes

the performance of the present model version is sufficient for use in determining TMDLs in the James River.

 

[See Attachment 1 to the Response to Comment document for Table 2 titled “Chlorophyll Summary Statistics for James River

(Lack of Criteria for Acceptance of Model Predictions Poor Chlorophyll a Calibration section).”]

 

VII.a.1 Watershed Model Validation

The validation method for the phase 5 watershed model was changed to match the recommendations of the 2008 STAC review.

Phase 5 validation was presented to the technical groups responsible for review of the watershed model calibration and is available

here: ftp://ftp.chesapeakebay.net/modeling/phase5/calibration_pdfs/p53_2010_02/2010_03_31_ModSC.ppt

 

VII.a.4 Groundwater and STAC review
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This point was addressed in the Chesapeake Bay Program response to the STAC sponsored independent scientific peer review of

the Phase 5 Chesapeake Bay Watershed Model available at

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Response_Chesapeake_Bay_Watershed_Modeling_Review_1-09.pdf.

 

“A fully developed groundwater model coupled to the Phase 5 Watershed Model is beyond the scope of currently available

resources and time. We note that there are regional groundwater models under development in the Chesapeake region and believe a

winning strategy is to couple a future version of the CBP watershed model with one of these models once development is complete.

Even with the current HSPF Phase 5 simulation though we do have a full mass balance accounting of nitrogen and note that about

50% of the total nitrogen simulated in the reach is from the HSPF representation of groundwater. Still, we readily concede that the

HSPF representation of groundwater is simplistic and falls well short of a regional groundwater model, especially with regard to lag

time, and agree that a coupled watershed and regional groundwater model is a worthy long-term objective.”

 

It should also be noted that scenarios run on the watershed model are designed to be the loads given a constant state of management.

 Lag time should not figure into management scenarios so a mass-balance approach without the lag time of a regional model is

appropriate for this purpose

 

VII.a.7 Urban Land Assumption

Fluctuations in the extent of developed lands in different versions of the watershed model are due to changing technology and

methods for mapping developed lands and inferring change over time using a combination of datasets.  For each version of the

watershed model, the EPA uses the best available data and methods to provide information that is accurate, consistent, and

comparable across the watershed and over time.

 

As stated in the letter from Shawn Garvin (EPA Region 3 Administrator) to the Principals' Staff Committee on June 11, 2010, the

phase 5.3 will be updated with a revised developed land data set, not for the December 31 2010 TMDL, but for the phase II

Watershed Implementation Plans, which will be due after the 2010 TMDL.  In accordance with court documents, EPA does not

have the ability to ignore the December 31, 2010 deadline.  Adjustments to the allocations, if warranted, might be made at that time.

Link to the letter: http://archive.chesapeakebay.net/pubs/TMDLScheduleLetter.pdf.

 

VII.a.8 Missing VA Point Sources

EPA uses all available waste water data.  Virginia supplied a good deal of point source data after the September 1st, 2010 deadline

for this type of data submission on September 3rd, 2010.  The 139 missing point sources were not supplied with correct geographic

information and could not be included without spatial reference.  EPA has worked with Virginia to obtain corrected geographic

information and included these point sources in implementation scenarios starting on November 18, 2010. All these previously

missing facilities are accounted for in the final Bay TMDL allocations.

 

VII.a.9 Application to Local Level

This point was addressed in the Chesapeake Bay Program response to the STAC sponsored independent scientific peer review of

the Phase 5 Chesapeake Bay Watershed Model available at

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Response_Chesapeake_Bay_Watershed_Modeling_Review_1-09.pdf.

 

To summarize the main points: Consistency of data is an important feature of the phase 5.3 model in that it is used to fairly inform
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the allocation of loads among different jurisdictions and watersheds.  The Phase 5.3 Watershed Model development process

considered all available input data at the finest consistent scale possible within the Bay watershed using comparable level of

accuracy for all watersheds.  The Phase 5.3 model was also calibrated at the finest scale of observed stream data available.

Therefore the Phase 5.3 watershed model uses the best available information that is consistent across jurisdictions and watersheds.

 

VII.a.10 Overparameterized Modeling Framework

Equifinality is a known issue with all deterministic watershed models, however few are analyzed to account for this.  The modified

Monte Carlo or GLUE methods most often used as tools to address equifinality are not feasible to implement on a model of this

complexity.  HSPF, which is the model code used in phase 5.3 of the watershed model is a widely-used TMDL model and is

included in the EPAs BASINS software package as a recommended model for TMDLs.

 

The technical direction and review of the Chesapeake Bay Program Partnership’s models is accomplished through meetings of

several groups within the CBP structure.  Prominent among these are the Water Quality Goal Implementation Team, the Modeling

Workgroup, the Agricultural Nutrient and Sediment Reduction Workgroup (NRCS and University of Maryland representatives are

co-chairs), the Urban Stormwater Workgroup, the Forestry Workgroup, and the Wastewater Workgroup.  All of these meetings are

open to the public.  Each has broad representation from state and federal government, academics, and stakeholder groups.  Links to

records of these meetings can be found in Appendix C of the Draft TMDL.

 

After more than five years of development work, calibration and validation were completed in March 2010 and reviewed by several

of the above groups. 

 

VII.a.11 Inconsistent Watershed Model Results

EPA is working on the issue of the phase 5.3 watershed model producing different results on some different platforms.  It was been

verified that the code in use in the TMDL is internally consistent.  Some other installations are finding that there are errors in

reading some of the binary files on those systems only.

 

VIII.B Critical Period is Appropriate

The decision to use 1993-1995 critical period was based on an analysis that found the 1993-1995 hydrology had roughly a 10-year

return period, which is consistent with many TMDLs.  See Appendix G in the final Bay TMDL report for more details.

 

VII.E. EPA Should Assume Better Design, Installation, Operation and Maintenance for Modeled BMPs

The conservative estimate of effectiveness is part of the implicit margin of safety that you specifically recognize in part VII.C of

your comment.

 

EPA does not agree that it is reasonable to assume that future management practices will have better design, installation, and

operation and maintenance than past experience indicates.  A specific program to improve these practices would be viewed as a

separate, additional BMP.  An example in the current phase 5.3 model is that “Dry Extended Detention Ponds” have a higher

efficiency than “Dry Detention Ponds” due to an improved design.

 

EPA can accept additional verified practices for use in the model on an ongoing basis. The CBP Watershed Model can

accommodate any practice and program across all sectors (agriculture, urban, wastewater, forestry, etc.) that yields load reductions
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in nutrients and/or sediment. For all practices to be credited for use in annual model progress runs, the practice must be evaluated

through CBP protocol.  The protocol is available here: http://archive.chesapeakebay.net/pubs/Nutrient-

Sediment_Control_Review_Protocol.pdf.

Because this formal BMP credit approval process takes two or more months to finalize, EPA is allowing the development of

“interim efficiencies” of any practices states are including in their Watershed Implementation Plans that are not currently in the

model.  The EPA guidance is at http://www.epa.gov/reg3wapd/pdf/pdf_chesbay/GuideforEPAWIPEvaluation4-2-10.pdf.

 

Reply to section X.A. of VAMWA comment

The commenter notes that the relative ordering of basins has changed between the 2009 and 2003 estimates of estuarine

effectiveness.  The commenter correctly notes that this is due to methodological changes as basins were subdivided to achieve a

more geographically precise metric of effectiveness.  Other changes include the use of updated models and a better method to assess

effectiveness.  The commenter also notes in the first if the "key findings" that the overall positions of the basins between 2009 and

2003 is similar.

 

EPA does not agree with the argument from the second “key finding” on page 52 of the comment that there is a minimum

significant absolute effectiveness value, where absolute effectiveness is the modeled change in dissolved oxygen in moving from

one scenario to another.  As the commenter argues in the third “key finding”, any sufficiently small watershed or source could be

configured to remain below any such minimum.  The effectiveness scores are simply a way to place sections of the Chesapeake

watershed on a relative scale for the purpose of assigning load effort.

 

In the third “key finding” the commenter notes that other sections of the Chesapeake Bay watershed have low relative effectiveness

similar to, and in some cases lower than, the York and James.  Relative effectiveness is a measure of the effect of a pound of

nutrient reduction on mid-bay dissolved oxygen.  EPA maintains that this is a reasonable basis for allocations in that a pound of

nutrient reduction from areas with a similar relative effectiveness will have a similar effect on dissolved oxygen in the bay and

therefore should require a similar effort at reduction.  EPA led a dialogue with all seven watershed jurisdictions for over 2 years on

the approach that should be used to allocate loadings to all states.  While numerous methods were considered, EPA could not arrive

at a consensus methodology for all states, the methodology used did enjoy the most agreement of any methodology considered

among the jurisdictions.

 

Section X.B

The commenter is correct that the Rappahannock above fall line flow is 2.7% of the total measured long term flow to the bay.

However, as in the case of the second “key finding” in section X.A above, EPA does not agree that there is a minimum significant

absolute effectiveness.

 

Comment ID 0288.1.001.021

Author Name: Pomeroy Christopher

Organization: Virginia Association of Municipal Wastewater Agencies, Inc. (VAMWA)

EPA expects VAMWA members (and others) to comply with an extraordinarily expensive clean-up plan. However, EPA
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itself has not fulfilled its obligation to ensure that its modeling framework is adequate to support its TMDL and the

accompanying WLAs and LAs. If EPA presses forward with finalizing the TMDL over the objections of Bay dischargers

and interested stakeholders, despite the faulty model that it has put forth in support of its TMDL, its decision to do so

will be arbitrary and capricious.

 

Like any model, EPA‘s Bay model is a highly imperfect representation of reality. Over time, EPA has inappropriately

shifted to using it in ways that are beyond its capabilities (e.g., predicting D.O. concentrations and non-attainment rates

in specific segments to the single percentage point level under far-reaching management scenarios). This has resulted

in wide swings in predicted loads and goals with each major model version. VAMWA believes that this instability will

continue to occur in the future as the model is periodically modified.

 

VAMWA objects to overreliance on unstable models to the single percentage point of output, such that environmental

policies are undermined with each new model run. Following are examples of problematic modeling issues that should

cause EPA to shy away from major disruptions to state regulations/policy on the basis of single-digit shifts in model

output:

 

1. Lack of full model validation and peer review: The Scientific and Technical Advisory Committee (STAC) has placed a

strong emphasis on the need for model validation (STAC, 2006), calling validation "an essential and a required step in

model development, particularly if the model is to be used for TMDL development purposes" (STAC, 2008b).[FN67]

Although the watershed model (WSM) appears to have been subjected to some kind of validation, the public

documentation of the validation is very poor. Moreover, it is unclear if the Water Quality and Sediment Transport Model

(WQSTM) has been validated in any manner. VAMWA scientists were unable to locate any record of WQSTM

validation in Chesapeake Bay Program materials. It also appears that the STAC reviews of the WQSTM have focused

on the sediment, clarity, and SAV components, and there may not have been a complete peer review of the latest

version of the full eutrophication and DO simulation.

 

2. The model is being extrapolated beyond the observed range of management controls and living resources: The

model framework has been calibrated using data from years with widely varying hydrologic conditions. However, none

of the calibration data are representative of management controls or living resources that being called for as part of the

Bay TMDL and related goals. Therefore, there is simply no way to verify that the Bay system will respond precisely as

predicted. The model predictions of attainment are best characterized as rough approximations rather than highly

precise predictions.

 

3. An estimate of model uncertainty should be used to determine the essential equivalence of model scenarios: EPA

was correct to implement an interpretive rule (the "1% rule") by which model-predicted non-attainment is considered

indistinguishable from zero. However, the one-percent magnitude underestimates the model error and overestimates

the precision of both the model and monitoring data. Based on the analysis of Bell (2010b), segments that are close to

attainment would require spatial D.O. violation rates that differ by 4% or more before they would be statistically

distinguishable from one another. EPA‘s justification for the 1% magnitude was not based on calibration or validation

statistics, but by an analysis of the sensitivity of simulated to DO attainment to simulated load reductions.[FN68] It is

recommended that the EPA further evaluate the statistical power of the model and monitoring to distinguish between

non-attainment rates of differing magnitude. With the information in hand, VAMWA concludes that the "1% rule" should

be a "4% rule" at minimum.
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4. Inaccuracy of groundwater inputs: The model handles groundwater inputs/loads in a very simplistic manner that is

dissimilar to physical reality. Or as stated by STAC (2008a), "the model does not represent the full coupling of the

groundwater to the surface water system on a regional scale." Considering that 50% of the total freshwater flow to the

Bay is derived from groundwater (Bachman and others, 1998), this is a major model limitation and source of uncertainty

for management scenarios.

 

5. Lack of criteria for acceptance of model predictions: Predictions of dissolved oxygen and chlorophyll-a in some

segments are characterized by anomalies (e.g., counterintuitive trends with decreasing loads). EPA recognized many of

the most obvious problems, and used poor model behavior as a justification for not using DO or chlorophyll-a

attainment in many segment-seasons (e.g., Keisman, 2010a; Keisman 2010b).[FN69] However, in most of these cases,

the underlying cause(s) were not identified, and full implications of these problems for the model were not explored. The

same problems that caused obviously poor model behavior in some segment-seasons might be also causing more

widespread but less obvious problems in other segment-seasons. We see no evidence that the CBPO developed

objective criteria for the acceptance or rejection of model results in these circumstances. Poor behavior of the James

River chlorophyll-a model is discussed in more detail in Section VI.

 

6. Poor chlorophyll-a calibration: The chlorophyll-a calibration is obviously very poor in many segments (e.g., tidal

freshwater James), and EPA has not demonstrated that the model is a useful predictor of annual changes in

chlorophyll-a in other key segment-seasons. This comment is discussed in more detail in Section VI.

 

7. Instability and inaccuracy in urban land use assumptions: The watershed model suffers from questions regarding

accuracy of the urban land use acreages. Urban land use breakdowns have been very unstable between model

versions and even subversions, varying with different derivation methods and assumptions. For example, the urban

land use breakdown varied by millions of acres between model version 5.2 and 5.3. [FN70] It unclear that the latest

version is accurate or has been adequately ground-truthed. Urban stormwater loads and implementation costs are

highly sensitive to the assumptions regarding urban land use breakdown.

 

8. Missing point sources: It is our understanding the current version of the model framework does not include 139 active

Virginia point sources. Further, EPA is aware of this error, however it has not been corrected due to a lack of time until

EPA‘s self-imposed December 31, 2010 deadline.

 

9. Inappropriate application of watershed model to local level. In their review of the Phase 5 watershed model, STAC

(2008) clearly stated that the model was not appropriate for use at the local level, and would need

recalibration/resegmentation for this application. It is unclear, then, why the Bay Program is continuing to promote the

application of the model to determine local-level loads and allocations, and why EPA is calling for such values in the

Phase II WIPs.

 

10. Overparamterized modeling framework: The model combined modeling framework is so complex and highly

parameterized that there are no unique calibration solutions; it is easy to obtain the "right" answer for the "wrong"

reason. Calibration also relies on regional calibration factors that act as "black box" knobs, divorcing the model result

from physical understanding of the processes. While necessary for calibration, these factors introduce yet another

source of uncertainty into model predictions.

 

11. Inconsistent watershed model results: We understand that a consultant retained by another stakeholder has run the
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watershed model has obtained widely different results on different computers. If true, this brings into question which is

the "correct" result, and undermines the entire basis of the TMDL allocations. We encourage the Bay Program to fully

investigate the reasons and implications of this finding. 

 

[FN67] Attached hereto as Appendix 37.  [Comment Letter contains additional information in the form of an attachment.

See original comment letter 0288.A37]

 

[FN68] Batiuk, R. and Shenk, G., 2010. Technical Rationale for Documenting Attainment for 1% Non-attainment

Dissolved Oxygen Criteria Values. Attachment C2 for State/District Co-Regulators June 14, 2010 Conference Call

(attached to Appendix 41).  [Comment Letter contains additional information in the form of an attachment.  See original

comment letter 0288.A41]

 

[FN69] Attached hereto as Appendix 38; see also Appendix 31.  [Comment Letter contains additional information in the

form of an attachment.  See original comment letter 0288.A31 and 0288.A38]

 

[FN70] See Appendix 39. [Comment Letter contains additional information in the form of an attachment.  See original

comment letter 0288.A39] 
 

Response 

Please see EPA’s comprehensive responses to comment ID 0288.1.001.016.

 

Comment ID 0288.1.001.024

Author Name: Pomeroy Christopher

Organization: Virginia Association of Municipal Wastewater Agencies, Inc. (VAMWA)

D. EPA's Failure to Recognize Essential Equivalency in Its Target Load Options Is Unreasonable

 

In the determination of basin nutrient loadings (190 TN and 12.7 TP) EPA utilized the 1% rule to determine compliance

(with the exception of certain problem segments). Bell (2010b) performed a statistical "power analysis" to evaluate the

minimum difference in D.O. that would be statistically detectable in the Chesapeake Bay Monitoring Program.[FN72]

Based on the results of this analysis, segments that are close to attainment would require spatial D.O. violation rates

that differ by 4% or more before they would be statistically distinguished from one another. The management

implications are that Bay model D.O. scenario results with differences less than 4% should be considered "essentially

equivalent." This is not the case in the current TMDL. Based on the above referenced "power analysis," the scenario

associated with Target load Option A produces results that are "essentially equivalent" to EPA‘s recommended basin

target loads of 190 mpy/yr TN and 12.7 mpy/yr TP (Bell, 2010a). At this level of nutrient loading the key Bay segments

of CB4MH, CB5MH, MD5MH, and VA5MH are predicted to be in attainment or be within 2% of attainment. It is

recognized that Target load Option A would not immediately address attainment in some of the side segments.

However, effectively addressing these side segments would require separate, locally oriented modeling analysis with

tools better adapted to evaluating local conditions. The Target Load Option A to comply with D.O. standards in the main
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bay is essentially equivalent to the more stringent and costly to attain allocations associated with 190 TN and 12.7 T

and the TMDL; this must be recognized in the TMDL. 

 

 

[FN72] Attached hereto as Appendix 41. [Comment Letter contains additional information in the form of an attachment.

See original comment letter 0288.A41] 
 

Response 

Regarding the power analysis, the argument that we should not implement corrective measures because we lack sufficient tools to

measure their effect is flawed before we even begin to start to consider the details of the argument.  Consider this analogy.  A

patient goes to a doctor and it is diagnosed that the patient has a fever.  The doctor prescribes that the patient should take an

analgesic to bring the fever down.  On arriving home, the patient discovers that he does not have a medicinal thermometer.  Under

the proffered logic, the patient should not take the analgesic because he has no way to show that his temperature will decrease as a

result.

 

Nevertheless, a key point is that in the power analysis, extrapolation of monthly violation rates are improperly used to make a

statement about a minimum statistically significant difference in non-attainment rates.  They are two different rates. A mean 4%

violation rate does not directly correspond to a non-attainment rate.

 

Comment ID 0293.1.001.018

Author Name: Pomeroy Christopher

Organization: Virginia Municipal Stormwater Association, Inc. (VAMSA)

EPA's Bay Model Is Flawed

 

EPA expects VAMSA members (and others) to comply with an extraordinarily expensive and operationally cumbersome

clean-up plan. However, EPA itself has not fulfilled its obligation to ensure that its modeling framework is adequate to

support its TMDL and the accompanying WLAs and LAs. If EPA presses forward with finalizing the TMDL over the

objections of Bay dischargers and interested stakeholders, despite the faulty model that it has put forth in support of its

TMDL, EPA's decision to do so will be arbitrary and capricious. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0293.1.001.020

Author Name: Pomeroy Christopher
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Organization: Virginia Municipal Stormwater Association, Inc. (VAMSA)

VAMSA objects to overreliance on unstable models to the single percentage point of output, such that environmental

policies are undermined with each new model run. A full discussion of VAMSA's concerns with regard to the model is

attached hereto as Appendix 14. Although VAMSA generally concurs with EPA's critical period and the use of an

implicit margin of safety, there are a number of problematic modeling issues that should cause EPA to shy away from

major disruptions to state regulations/policy on the basis of single-digit shifts in model output, including: 

 

--Lack of full model validation and peer review

--The model is being extrapolated beyond the observed range of management controls and living resources

--An estimate of model uncertainty should be used to determine the essential equivalence of model scenarios

--Inaccuracy of groundwater inputs

--Lack of criteria for acceptance of model predictions

--Poor chlorophyll-a calibration

--Instability and inaccuracy in urban land use assumptions

--Missing point sources

--Inappropriate application of watershed model to local level

--Overparamterized modeling framework

--Inconsistent watershed model results 

 

Each of these is explained in greater detail in Appendix 14.

 

[Please see comments 0580.1 and 0581.1 for Appendix 14] 
 

Response 

Please see EPA’s comprehensive responses to comment ID 0288.1.001.016.

 

Comment ID 0295.001.003

Author Name: Cross J.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, I oppose implementing the proposed Chesapeake Bay TMDL

limits because:

 

- The EPA model is flawed, not proven, and not suitable for being the basis for the proposed limitations. 
 

Response 

Please refer to the response to comment 0340.1.001.006.
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Comment ID 0295.001.004

Author Name: Cross J.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, I oppose implementing the proposed Chesapeake Bay TMDL

limits because:

 

- Most specifically, the EPA should incorporate the model revisions recommended by the DEC in their Watershed

Implementation Plan. 
 

Response 

Please refer to the response to comment 0103-cp.001.004.

 

Comment ID 0298.2.001.003

Author Name: Clark Stan

Organization: Hampton Roads Planning District Commission (HRPDC)

The flaws in EPA‘s proposed allocations are compounded in the James River basin by its use of model results that are

poorly calibrated against the basin‘s Chlorophyll-a standards. Analysis shows that EPA‘s use of poorly calibrated model

results and a one-percent non-attainment rate for the Chlorophyll-a standards will have enormous economic

consequences for the Hampton Roads localities with little or no quantifiable water quality benefit. 
 

Response 

Please see EPA’s comprehensive responses to comment ID 0288.1.001.016.

 

Comment ID 0298.2.001.009

Author Name: Clark Stan

Organization: Hampton Roads Planning District Commission (HRPDC)

OVERVIEW OF MODELS AND MODELING USED TO DERIVE THE PROPOSED URBAN RUNOFF ALLOCATIONS 

 

The Phase 5.3 Chesapeake Bay Watershed Model computer model (CBWM) is enormous, and has been described as
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one of the world‘s largest environmental models. The 64,000 square-mile watershed spans roughly one-quarter of the

East coast of the United States. However, CBWM is only a component in the larger Chesapeake Bay Program suite of

models.

 

Four major modeling components are used to develop the input data for CBWM . A substantial amount of nitrogen is

deposited from the atmosphere and groundwater into the Bay, and land use changes have significant implications for

nutrient and sediment loading. All of this data is pre-processed in antecedent models, and then aggregated in a tool

called the Scenario Builder." Also, the CBWM does not include the groundwater component.

 

 
 

Response 

The Phase 5.3 Chesapeake Bay Watershed Model provides a complete mass balance of surface and subsurface flows and nutrient

loads in the Chesapeake Bay watershed  A key distinction is that the groundwater flow paths are not explicitly simulated in the Bay

Watershed Model, as they would be the case for modeling applications like water table withdraws.  Watershed applications like the

Chesapeake TMDL typically use models like the HSPF- based Phase 5.3 Model which fully capture estimates of the groundwater

hydrology and loads.

 

Comment ID 0300.1.001.007

Author Name: Whirley Gregory

Organization: Virginia Department of Transportation (VDOT)

The Chesapeake Bay watershed model is not a perfect representation of actual conditions. Rather, it is a rough

approximation. Given the geographic scale of the model and the relative insensitivity of the regional model to represent

localized conditions, VDOT believes that the draft TMDL relies too much on model forecasting and not enough on real

time data. Even EPA admits the model has "inherent uncertainty". We understand that EPA has already committed to

fix two known flaws that could result in changes to the strategies identified in the draft TMDL/WIPs. VDOT is concerned

that the total reliance upon a model which is still evolving may lead to incorrect and unnecessary allocations and

initiatives that are passed along to source sectors. The resulting lack of reliable modeling results complicates

stakeholder efforts to understand what will be asked of them under the WIPs/TMDL and makes it very difficult to provide

meaningful comment on the draft TMDL. The unresolved modeling issues raise concerns that source sectors, such as

permitted point sources, risk being mandated to make additional reductions while implementing projects that were

designed to a different standard. 
 

Response 

The Phase 5.3 Chesapeake Bay Watershed Model is a representation of the watershed, not a perfect refection of it.  Development

and application of the Phase 5.3 Model was with an integrated approach of modeling, monitoring, and research.  A key feature of

this approach is that the Chesapeake Bay Program plans with the models, but measures achievement of the water quality standards
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with the monitoring data. This is done on a year to year basis allowing for continual adaptive management.  Major events where an

integrated approach of monitoring modeling and research will be used are in the upcoming two-year milestones and in the 2017

Assessment of TMDL progress.

 

Phase 5.3 Model developers including the EPA Chesapeake Bay Program, the Virginia Department of Conservation & Recreation,

the Interstate Commission on the Potomac River Basin, the University System of Maryland, the Maryland Department of the

Environment and the U.S. Geological Survey, in partnership with the Bay Program States, have done all that time and resources

allow to review and refine the input data and the model simulation.

 

Comment ID 0317.001.003

Author Name: Kipp B.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, you should oppose implementing the proposed Chesapeake Bay

TMDL limits because: 

 

The EPA model is flawed, not proven, and not suitable for being the basis for the proposed limitations.  
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0317.001.004

Author Name: Kipp B.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, you should oppose implementing the proposed Chesapeake Bay

TMDL limits because: 

 

Most specifically, the EPA should incorporate the model revisions recommended by the DEC in their Watershed

Implementation Plan  
 

Response 

Please refer to the response to comment 0340.1.001.006.
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Comment ID 0318.001.003

Author Name: Cross A.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, I oppose implementing the proposed Chesapeake Bay TMDL

limits because. . . 

 

The EPA model is flawed, not proven, and not suitable for being the basis for the proposed limitations.  
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0318.001.004

Author Name: Cross A.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, I oppose implementing the proposed Chesapeake Bay TMDL

limits because. . . 

 

Most specifically, the EPA should incorporate the model revisions recommended by the DEC in their Watershed

Implementation Plan . 
 

Response 

Please refer to the response to comment 0103-cp.001.004.

 

Comment ID 0323.1.001.001

Author Name: Wigley T.

Organization: National Council for Air and Stream Improvement, Inc. (NCASI)

1. Forestry best management practices are implemented at high rates nationally and in states within the Chesapeake

Bay watershed.

 

Forestry activities in the United States are now conducted under a comprehensive program of best management

practices (BMPs). Since enactment of the Federal Water Pollution Control Act Amendments of 1972, all states with
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significant forest management activities have developed either regulatory or non-regulatory BMP programs under

Sections 208, 319 and 404 to achieve water quality goals. The rate at which forestry best management practices are

implemented is a key factor in judging the effectiveness of state forestry nonpoint source control programs. Using

weighted annual state timber harvest volumes and BMP implementation rates from state assessment reports, Ice et al.

(2010) calculated an adjusted national average implementation rate of 89%. Generally, implementation rates are

increasing over time (Ice et al. 2010, NCASI 2009). Specific data on harvest levels and BMP implementation rates for

states in the Chesapeake Bay watershed are shown in Table 1. 

 

Table 1. Annual Harvest Removals and Reported BMP Implementation Rates for States in the Chesapeake Bay

Watershed. Adapted from Ice et al. 2010. [Please see page 2 of the original letter (Docket ID 0323.1.001).] 

 

2. When implemented, forestry BMPs are effective at protecting water quality.

 

Research results overwhelmingly document that properly installed and maintained forestry BMPs effectively reduce

sediment impacts as well as maintain stream water temperatures and dissolved oxygen levels. In fact, BMPs can

reduce pollution loads to streams by as much as 80 to 90% (Ice et al. 2004). Ice (2004b) and Ice et al. (1997, 2004a,

2005a, 2005b) present results from studies of BMP effectiveness and summarize this body of research. Other sources

of publications that document BMP effectiveness are a 2004 special issue of Water, Air, and Soil Pollution (Volume 4,

Issue 1), presentations from a 2003 Workshop on Predicting Sediment from Forest Road Systems in the South

(http://fri.sfasu.edu/pages/projects/alto/html/forest_roads_03.html), and proceedings of the 2006 International

Conference on Hydrology and Management of Forested Wetlands

(http://www.asabe.org/pubs/PubCat02/environment.html).

 

3. There have been numerous studies in the Chesapeake Bay Region documenting BMP effectiveness, many of which

do not appear to have been considered by EPA.

 

There have been numerous studies in the Chesapeake Bay Region documenting BMP effectiveness, many of which do

not appear to have been considered by EPA. A brief synopsis of key findings from these studies is as follows.

 

A watershed study conducted in central Pennsylvania suggested that the BMPs were effective in controlling non-point

source pollution from a 44.5-hectare commercial clearcut (Lynch et al. 1985). Among the BMPs used were: protective

buffer strips; a prohibition on skidding over streams; supervision of logging by a qualified forester; division of timber

sales into blocks with cutting restricted to one block at a time; no disposal of tops or slash within 8 m of streams; proper

location of haul roads, skid trails and log landings; retirement of skid trails, haul roads and culverts after logging; posting

of a performance bond prior to logging. Slight increases in stream temperature, turbidity, and nitrate and potassium

concentrations were observed, but these increases did not exceed drinking water standards. The authors concluded

that the slight increases in temperature and nutrients were possibly temporarily beneficial to the aquatic ecosystem.

 

Passhaus et al. (2003) used macroinvertebrate sampling to monitor ephemeral stream water quality in partially

harvested and reference watersheds in the Catskill Mountain Region of southern New York. A variety of diversity

indices showed no evidence that partial harvest using BMPs negatively impacted aquatic communities or water quality.

Within the reference sites, the structure of the macroinvertebrate community varied greatly between years.

 

In New York, Schuler and Briggs (2000) found that implementation rates for 42 suggested BMPs were 78% for haul
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roads, 87% for landings, 59% for skid trails, 88% for equipment maintenance/operation, and 73% for buffer strips.

Departures were common for BMPs concerned with draining water off haul roads and skid trails, and for stream

crossings; thus, the authors concluded that more attention must be devoted to those practices. BMPs were reported to

be effective when they were applied correctly.

 

Wang et al. (2006) reported small changes in stream water chemistry following a partial harvest with BMPs in 2002 of a

catchment in the Catskill Mountains of southern New York. Stream water chemistry concentrations increased

significantly after harvest treatments and peak concentrations were reached 5 months or more after initiation of the

harvest. Stream water chemistry returned to values similar to those of the preharvest period and to reference levels by

early spring 2003. Nitrate concentrations, however, remained elevated above background levels for approximately 18 to

20 months after harvest.

 

In the Hubbard Brook Watershed of New Hampshire, Trimble and Sartz (1957) evaluated the performance of

recommended buffer widths for protecting water quality for two situations. The authors concluded that, for municipal

watersheds where minor impacts on water quality are not acceptable, a 50-ft buffer width on flat terrain would be

adequate, and that width of the buffer should increase 4 ft for each 1-percent increase in slope between the road and

stream. For general purpose situations where small or infrequent impacts on water quality can occasionally be

tolerated, they concluded that a starting buffer width of 25-ft on level ground was effective and buffer widths should

increase by 2-ft for each 1-percent increase in slope of the land between the road and stream.

 

In Frederick County, Maryland, MD DNR (2000) used a paired watershed design to monitor effectiveness of Maryland's

BMPs for timber harvest operations. They found that total suspended solids, stream temperature, and benthic

macroinvertebrate populations did not change significantly as a result of timber harvesting.

 

Martin et al. (2000) monitored stream water quality following clearcutting and progressive strip cutting in the Hubbard

Brook Experimental Forest. Reduced transpiration and interception increased water yield while peak flows only

increased moderately. Water yield and peak flow increases returned to normal levels within 4-6 years. Sediment yields

increased during and after harvest but were maintained within normal ranges of reference streams. Increases in

sediment yield and stream water nutrient levels returned to preharvest levels within 3-5 years due to rapidly growing

vegetation and effective best management practices.

 

Martin et al. (1984) observed small differences in water chemistry between recently clearcut and reference watershed

across a wide range of forest and soil types in New England. The amount of observed responses to clearcutting was of

the same magnitude as natural variations among streams draining similar watersheds. They concluded that limiting

clearcut sizes, utilizing patch and strip cutting, and installing streamside management zones all appeared to effectively

reduce the magnitude of changes in stream water chemistry.

 

Wynn et al. (2000) evaluated the effects of clearcutting on water quality and the effectiveness of forestry BMPs in

Westmoreland County, VA. One watershed was clearcut without BMPs, one watershed was clearcut with BMPs and a

third watershed was left undisturbed as a control. Storm event concentrations and loadings of sediment, nitrogen, and

phosphorus increased following clearcutting and site preparation when BMPs were not utilized. During the study period

both the clearcut BMP watershed and the control watershed showed few changes in pollutant storm concentrations and

loadings.
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4. The Chesapeake Bay Model used by EPA appears to underestimate BMP efficiency.

 

Nutrient loading values estimated by the Bay Model appear to be based on literature values calculated by Edwards and

Williard (2010). In their paper the authors state, "For sediment, BMP efficiencies ranged from 53 to 94% during harvest

and up to 1-year after harvesting. For nutrients, BMP efficiencies were higher for total nitrogen (60-80%) and

phosphorus (85-86%), which included particulate and sediment bound forms, than for nitrate-nitrogen (12%) which

occurs primarily in the dissolved phase." However, values published in the documentation for Scenario Builder Version

2.2 (Brosch 2010) under the section of forest harvesting practices (see table, page 10-108) have BMP efficiencies that

are lower than the range of values estimated by Edwards and Williard (e.g., total N = 50%, total P = 60% and sediment

= 60%). Thus, it appears that BMP efficiencies used in Scenario Builder were derived through expert opinion and are

more conservative than those identified by Edwards and Williard (2010).

 

If nutrient and sediment removal efficiencies used in Scenario Builder were based solely on the three referenced

studies in Edwards and Williard (2010), data from a substantial number of forestry BMP effectiveness studies

conducted in the eastern US (see BMP effectiveness resources and specific research noted above) have been

unnecessarily ignored. There are literally hundreds of paired watershed studies and other controlled experiments that

have tested or are testing the effectiveness of contemporary forest practices and BMPs (Ice 2004, Ice and Stednick

2004, Ice et al. 2007). Some of these, such the Piedmont Watershed Studies (Williams et al. 1999), the Alto Watershed

Study in East Texas (McBroom et al. 2008), and the Alsea Watershed Study and Watersheds Research Cooperative in

Oregon (OFRI 2009), have measured or are measuring improvements in water quality from managed forests for

contemporary practices compared to historic impacts. Unfortunately, the forest management scenarios used in the Bay

Watershed Model will lead users to incorrectly conclude that forest management is a significant source of nutrient and

sediment pollution. 
 

Response 

Thank you for our comment and for the literature references provided on harvested forests loads. For guidance on how the Phase

5.3 Watershed Model calculates load reductions of harvested and unharvested forestland EPA and its partner jurisdictions have

relied on the published peer-reviewed scientific literature to establish the basis of the higher nutrient loading rates estimated from

harvested forest in the Watershed Model.  The peer reviewed published scientific literature points to a multitude of landscape

changes in harvested forest noting that surface and subsurface flows are increased in harvested forest areas due to the reduced

evapotranspiration as well as the reduced interception storage (Wang et al., 2003; Arthur et. al., 1999; Riekerk et al., 1988; Frick

and Buell, 1999).  This allows more flow to be available for nutrient export, that’s generated by microbial mineralization rates

increased in forest soils as direct sunlight on the forest soils due to the lack of trees increases soil temperatures.  Since the reservoir

of nutrients in forest soils is estimated in numerous sources to be on the order of about two tons of organic nitrogen in forest soils

along with an equivalent amount of organic phosphorus (Hunsaker et al, 1993) this tends to mobilize considerable amounts of

nutrients in the harvested forest. 

 

Both the higher flows and microbial rates increase the inorganic nutrient export from harvested forest.  At the same time, erosion

increases due to disturbed soils, decreased evapotranspiration, increased runoff volume, and decreased canopy cover, which

increases the impact energy of raindrops (Wilson et al., 1999; Grace, 2004;  Hewlett, et al., 1979;  Keppeler et al., 2003; Perry,

1998). 
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Observations of nutrient export from harvested forests vary widely (Arthur et. al., 1998; Riekerk et al., 1988; Lebo and Herrmann,

1998; Ensign and Mallin, 2001; Goodale et al., 2002). Arthur et al. (1999) describes an order of magnitude increase in nitrate loads

from harvested forest and a doubling of phosphate loads.  This is substantiated by Riekerk et al. (1998) who adds that organic

nutrient loads increase about 6-fold and ammonia increases about 2-fold over that of undisturbed forest.  The Phase 5 nutrient

export targets for harvested forest reflect these reported nutrient loads with an estimated total nitrogen annual export load of 16

lb/ac-yr to the edge-of stream.  The higher loads from harvested forest are primarily due to the disturbance of the forest soil and

reservoir of soil organic nitrogen and are a single fixed target value for all harvested forests.

 

With respect to the development of load estimates from harvested forests and BMP efficiencies for forestry practices there may

have been some confusion over the two.  In the Watershed Model the base land uses are considered to be bear of any management

practice and that’s attempted to be wrested from the literature cited above.  This allows the appropriate accounting of greater benefit

from single and multiple management practices applied in silviculture. 

 

We agree that the silviculture BMPs are effective, are being applied at increasing rates, and new management practices may be

emerging.  Regarding BMPs for forest lands not currently in the Watershed Model we’ve established guidance for how all new

proposed BMPs may be included in the model estimates (http://archive.chesapeakebay.net/pubs/Nutrient-

Sediment_Control_Review_Protocol.pdf ) and also have “placeholder” procedures we can use in our simulations while the new

BMPs are being reviewed and approved.  We welcome the opportunity to incorporate new, effective silviculture management

practices.

 

We also extend an invitation to participate in the open Chesapeake Bay Program meetings where the forest loads and management

practices are reviewed.  The CBP Watershed Technical Workgroup would be a good forum to bring your experience and knowledge

on forestry practices to.

 

Comment ID 0327.1.001.004

Author Name: Stewart Steve

Organization: Baltimore County

• Upland Erosion Versus Stream Erosion: A greater effort needs to be made to differentiate between nutrient and

sediment sources attributed to upland erosion versus stream erosion. This differentiation is necessary to better target

restoration efforts. If a significant portion of the load is due to stream erosion (due to legacy sediments, or stream

adjustment to increased impervious area), then the focus solely on upland Best Management Practices will fall short of

meeting the nutrient and sediment reductions needed to meet tidal water quality standards. 
 

Response 

HSPF simulates both overland and stream sediment transport. Surface runoff cause sediment to erode from the land surface. In

Phase 5.3 the sediment loss from a field is called edge-of-field (EoF) load.  Edge-of-stream (EoS) loads are defined as the loads that

Chapter 1 – Comments and Responses Chesapeake Bay Program Models

99612/27/2010 06:44 PM EST



 

enter the river reaches represented in the model and they represent not only the erosion from the land (EoF) but also the intervening

processes of deposition on hillsides and sediment transport through smaller rivers and streams that are not represented in the Phase

5.3 Chesapeake Bay Watershed Model.

 

A study by Trimble (1999) in Coon Creek, a tributary to the Mississippi River, found that much of the sediment eroded from the

land is stored somewhere in the watershed, either on adjacent lands, the reverse slopes of fields, lower order streams, or in river

valleys and flood plains.  Trimble and others (Walling, 1983; Trimble, 1999; Trimble and Crosson, 2000; Walter et al., 2007;

Walter and Merritts, 2008) have described these legacy sediments stored in the watershed as having times of transport to tidal

waters like the Chesapeake on the order of decades to centuries.

 

Methods were developed in Phase 5.3 to account for the difference between land sediment controlled by BMPs and legacy sediment

and the management practices needed to control this source. The erosion loads from the land (EoF) are developed by calibration to

the targets derived either from the National Resource Inventory (NRI) erosion data set, or by literature values, and then

decremented by a transport factor. This is considered to be the load from a land use controlled by BMPs.

 

Another portion of the sediment load delivered to the Bay (DEL) is the sediment load mobilized in river reaches, and is defined as

the difference between the EOS sediment load, deposition and the sediment scoured and mobilized in the simulation during high

flows. This scour term is best conceptualized as high flow and scour from any stream reach, stream bank or flood plain within a

model segment.  The sediment loads from scour may, in total or in part, be from legacy sediment loads.

 

In Phase 5, the legacy sediment is described as an unknown portion of the sediment load delivered to the Bay that was attributed to

scour in the watershed from a source other than that of the land uses. The rate of scour, deposition, and the critical flows where

these processes occur are specified in the calibration, and are values that best represent the sediment concentration at the ~130

monitoring stations we have for sediment. This system allows a representation of estimated erosion rates from the land, and

estimated sediment loads derived from scour or remobilization of sediment within a model segment.   For more information and to

review the Phase 5.3 Model sediment simulation documentation, visit

http://ches.communitymodeling.org/models/CBPhase5/documentation.php#p5modeldoc.

 

Comment ID 0331.1.001.001

Author Name: Wilson B.

Organization: City of Virginia Beach, Virginia

The City of Virginia Beach understands the treasure that the Chesapeake Bay is to the area. Its citizens and visitors use

the Bay for recreation, for fishing, both recreational and commercial, for boating and for the sheer beauty that its waters

bring. The City understands and agrees that the Bay needs care and cleansing. The City is very cognizant of the worth

of the Chesapeake Bay and is very willing to do its part to restore the health of the Bay. However, the methodology and

modeling used in the TMDL process are so seriously flawed as to cast doubt upon its effectiveness in accomplishing

this goal. 
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Response 

The methodology and modeling done for the Chesapeake TMDL is entirely sufficient for the protection of the Chesapeake by

removal of the DO, chlorophyll, and SAV-clarity water quality impairments.  The overall approach, models used, and resultant load

allocations are similar to the allocations successfully adopted in the Chesapeake 2003 Allocation.

 

Also please refer to the response to comment 0340.1.001.006.

 

Comment ID 0331.1.001.003

Author Name: Wilson B.

Organization: City of Virginia Beach, Virginia

The information and data that is available show that the model and model inputs are lacking in the level of precision that

should be required of regulatory action with consequences as significant and widespread as the Bay TMDL.

 

The Phase 5.3 model used to derive the proposed allocations is new, untested, and flawed. In establishing the TMDL

by an artificially-imposed deadline, EPA has proposed draft allocations without first calibrating the model and verifying

the accuracy of the model predictions. In fact, EPA has effectively acknowledged that the model and model inputs are

incomplete by announcing its intention to conduct additional model calibration after the TMDL is established. 
 

Response 

The Phase 5.3 Chesapeake Bay Watershed Model and Scenario Builder have been developed as open source, public domain models

that have been developed and applied in open public meetings over the last decade.  Initial drafts of the model documentation have

been available since 2008. When the Phase 1 Chesapeake TMDL is finalized at the close of December 2010 all of the final

documentation of the Phase 5.3 Watershed Model and Scenario Builder documentation, code, and data used to develop and apply

the models will be are on the web and fully available.

 

Scenario Builder and Watershed Model downloadable information

Scenario Builder documentation (uploaded 9/16/10), source code (10/29), and database (11/5) are available on this site:

ftp://ftp.chesapeakebay.net/Modeling/ScenarioBuilder/

 

Scenario Builder inputs and outputs are available on this ftp site (continually updated as new results are run):

ftp://ftp.chesapeakebay.net/Modeling/phase5/Phase53_Loads-Acres-BMPs/.

	

Phase 5.3 watershed model information is available here:

http://ches.communitymodeling.org/models/CBPhase5/index.php.

 

EPA does not agree that there are extensive flaws in the data.  There will always be opportunities for improvement in data
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collection and we are continuing our efforts in that regard. The Chesapeake Bay Program Watershed Model has been in use for over

two decades.  It has been continually refined over that time period.  The Phase 5.3 Watershed Model has been built through

collaboration with federal, state, academic, and private partners. Development teams at CBPO and USGS include EPA, USGS,

University of Maryland Center for Environmental Sciences, University of Maryland College of Agriculture and Natural Resources,

Virginia Tech, and Chesapeake Research Consortium.

 

The technical direction and review of the Chesapeake Bay Program Partnership’s models is accomplished through meetings of

several groups within the CBP structure.  Prominent among these are the Water Quality Goal Implementation Team, the Modeling

Workgroup, the Agricultural Nutrient and Sediment Reduction Workgroup, the Urban Stormwater Workgroup, the Forestry

Workgroup, and the Wastewater Workgroup.  All of these meetings are open to the public and are attended by state and federal

government, academics, and stakeholder groups.  All of these groups have been providing data and modeling instructions for at

least the past five years and in some cases much longer. Links to records of these meetings can be found in Appendix C of the Draft

TMDL.

 

After more than five years of development work, calibration and validation were completed in March 2010 and reviewed by several

of the above groups. The calibration operation is a continuous run over the entire simulation period from 1984 to 2005 using

observed flow and water quality data over that entire period and involved changing the estimated Phase 5.3 land use and best

management practices annually as they occurred over the two decade simulation period.

 

In addition, there have been 2 major independent reviews of the Phase 5 Model in 2005 and 2008 by academic modelers from Penn

State, Virginia Tech, Duke, University of North Carolina, University of Maryland Baltimore County, and University of Florida.

The peer reviews follow the guidance for regulatory models developed by EPA’s Science Advisory Board available at

http://www.epa.gov/spc/pdfs/modelpr.pdf.

 

The reviews and responses can be found here:

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Review_of_the_Chesapeake_Bay_Watershed_Modeling_Effort_2005.p

df

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Response_Chesapeake_Bay_Watershed_Modeling_Effort_Review%20-

%202005.pdf

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Review_Chesapeake_Bay_Watershed_Modeling_Effort_2008.pdf

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Response_Chesapeake_Bay_Watershed_Modeling_Review_1-09.pdf

 

In addition to the above open meetings, there is an extensive public participation process which is detailed in section 11 of the final

Bay TMDL.

 

Comment ID 0331.1.001.014
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Author Name: Wilson B.

Organization: City of Virginia Beach, Virginia

C. EPA is using the CBWM on a scale that is beyond its predictive capability

 

Due to the 64,000 square-mile extent of CBWM, there is an inherent problem of scale when addressing BMPs. CBWM

is better suited for overarching computations on larger scales, such as evaluating the effects of fertilizer applications on

large segments of the Bay watershed, than it is in evaluating the effects of a particular BMP or group of BMPs on

specific sites. EPA staff has acknowledged that the effects of individual, site-specific BMPs cannot be directly

addressed in CBWM. Because the model is constructed on such a large scale, numerical effects of BMPs are lumped

or aggregated in the modeling input data. This scale problem makes it very difficult for local governments to evaluate

the feasibility of costly BMPs such as filtration devices and detention and retention basins that will have to be

constructed to achieve water quality improvements. A single retention basin can easily cost millions of dollars, yet its

effects cannot be directly isolated and evaluated in CBWM. 
 

Response 

The analysis of BMP effects is reasonable and consistent with the scale of the Chesapeake Bay Watershed Model (CBWM).  The

important consideration of scale was taken into account during the model development process.  The current scale of the Phase 5.3

CBWM was selected to utilize the highest resolution of available data on land use and best management practices.  The county-

scale data on land use and best management practices used in the CBWM allows for the modeling of watershed effects on county

and watershed scale.  For more information on the modeling of specific BMP’s and their application within the modeling

framework, please consult the Scenario Builder documentation available at:

http://ches.communitymodeling.org/models/CBPhase5/documentation.php#scenario.

 

Section 8 has a more detailed description of the implementation of the BMP’s in question within the CBWM.

 

Comment ID 0336-cp.001.002

Author Name: Napolitano John

Organization: Napolitano Enterprise

4. I believe there are proven difficiencies in the Bay Model that will change the polutant loadings for the better. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0340.1.001.006
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Author Name: Miner Steven

Organization: Accomack County, Virginia

Finally, the EPA admits that this is the most complex TMDL ever attempted. We have seen no testing of the models or

other displays of evidence that its efforts are the least restrictive available in attempting to accomplish laudable goal, or

even it they will work at the scale to which they are applied. 
 

Response 

Watershed model development process

Five generations of the Chesapeake Bay Program Watershed Model has been applied to management decisions in the Chesapeake

for over two decades.  The Watershed Model has been continually refined over those five development cycles.  The Chesapeake

Bay Watershed Model and the input data sets have had four formal partnership-driven cycles of development, calibration,

verification, and management application, since the mid-1980’s supporting programmatic and policy decisions and directions

embedded within the 1987 Chesapeake Bay Agreement, 1992 Amendments to the Chesapeake Bay Agreement, the 1997 Nutrient

Reevaluation, and the Chesapeake 2000 Agreement.  With the development and publication of the Bay TMDL, the partnership has

carried out the fifth such cycle supporting management decision-making.

 

The technical direction for the development, management application, and independent review of the Chesapeake Bay Program

Partnership’s models is carried out through several groups within the CBP structure.  Prominent among these are the Water Quality

Goal Implementation Team, the Modeling Workgroup, the Agricultural Nutrient and Sediment Reduction Workgroup, the Urban

Stormwater Workgroup, the Forestry Workgroup, and the Wastewater Workgroup.  Descriptions of each of these groups is provided

within Section 1 of the final Bay TMDL. Each has broad representation by federal, state, local, academic, and private groups.

Programmatic and policy direction on the application of the models and their use in supporting decision making is undertaken

through the partnership’s Management Board (previously the Implementation Committee) and the Principals’ Staff Committee. All

of these meetings are open to the public and are attended by state and federal government, academics, and stakeholder groups.  All

the independent scientific peer reviews of the models are carried by the Chesapeake Bay Program’s Scientific and Technical

Advisory Committee.  Links to records of these meetings and conference calls can be found in Appendix C of the final Bay TMDL.

 

The Phase 5.3 Watershed Model was been developed, calibrated and verified through collaboration with federal, state, academic,

and private partners. Development teams at the Chesapeake Bay Program Office (CBPO) and the U.S. Geological Survey (USGS)

included EPA, USGS, University of Maryland Center for Environmental Sciences, University of Maryland College of Agriculture

and Natural Resources, Virginia Tech, and Chesapeake Research Consortium.

 

After more than five years of development work, calibration and validation were completed in March 2010 and reviewed and

approved by several of the above groups. All the Phase 5.3 Watershed Model calibration results are accessible at

ftp://ftp.chesapeakebay.net/Modeling/phase5/Phase%205.3%20Calibration/Calibration_pdf/all_validation.pdf.

 

The Chesapeake Community Modeling Program, an organization supported by and staffed by academic institutions across the

Chesapeake Bay watershed, hosts the open-source code of the Chesapeake Bay Phase 5.3 Watershed Model on its website. This
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model code has been accessed by and is being used by numerous academic institutions, states and others in supporting local,

regional and state-wide decision making. The Phase 5.3 Watershed Model’s code can be accessed at the Chesapeake Community

Modeling Program’s website at http://ches.communitymodeling.org/models/CBPhase5/datalibrary.php.

 

In addition, there have been two independent scientific peer-reviews of the Chesapeake Bay Phase 5 Watershed Model in 2005 and

2008 involving scientists drawn from across the country-Penn State University, Virginia Tech, Duke University, University of

North Carolina, University of Maryland Baltimore County, and University of Florida—and overseen by the Scientific and Technical

Advisory Committee.  These independent peer reviews and the Chesapeake Bay Program partnership’s responses can be found at:

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Review_of_the_Chesapeake_Bay_Watershed_Modeling_Effort_2005.p

df

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Response_Chesapeake_Bay_Watershed_Modeling_Effort_Review%20-

%202005.pdf

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Review_Chesapeake_Bay_Watershed_Modeling_Effort_2008.pdf

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Response_Chesapeake_Bay_Watershed_Modeling_Review_1-09.pdf

 

In addition to the above open meetings, there is an extensive public participation process which is detailed in Section 11 of the final

Bay TMDL. 

 

Scenario Builder availability, production, and review

Best management practice (BMP) and conservation practice effectiveness estimates, which are critical to decision-making, are

based on a 2-year study, undertaken by the Mid-Atlantic Water Program, a consortium of the nine major land grant universities,

involving extensive peer-reviewed scientific literature, field studies, and input from technical panels comprised of USDA, NRCS,

state land grant universities, state agricultural agencies, and key practitioners. Extensive information and documentation regarding

the effectiveness estimates is available at

http://www.chesapeakebay.net/watershedimplementationplantools.aspx?menuitem=52044.

 

EPA made the Scenario Builder documentation available on 9/16/2010, the Scenario Builder code  available on 10/29/2010,  and

the support database during the period 11/1-11/5/2010.  The documentation, code, and database are publically available at

ftp://ftp.chesapeakebay.net/Modeling/ScenarioBuilder/.  The scenario builder inputs and outputs are publically available at

ftp://ftp.chesapeakebay.net/Modeling/phase5/Phase53_Loads-Acres-BMPs/.  As new management scenarios are developed using

Scenario Builder and run as input decks through the Chesapeake Bay Phase 5.3 Watershed Model, those new results are made

publically accessible through the same FTP site. 

 

Comment ID 0340.1.001.009

Author Name: Miner Steven
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Organization: Accomack County, Virginia

Please consider: 

 

2. Testing and proving your model at the scale at which it is intended to function, 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0352.001.002

Author Name: Gardner E.

Organization:  

The Bay Model is full of flaws, and is not accurate. It does not accurately reflect the 90% crop acres planted no till,

mortality control for poultry facilities or the real ground-truthed data from Virginia.

 

Federal actions must be based on accurate information. No additional regulations or penalties should be put on states

or industries base on unproven data.  
 

Response 

EPA does not agree that there are extensive flaws in the data.  There will always be opportunities for improvement in data

collection and we are continuing our efforts in that regard. The Chesapeake Bay Program Watershed Model has been in use for over

two decades.  It has been continually refined over that time period.  The Phase 5.3 Watershed Model has been built through

collaboration with federal, state, academic, and private partners. Development teams at CBPO and USGS include EPA, USGS,

University of Maryland Center for Environmental Sciences, University of Maryland College of Agriculture and Natural Resources,

Virginia Tech, and Chesapeake Research Consortium.

 

The technical direction and review of the Chesapeake Bay Program Partnership’s models is accomplished through meetings of

several groups within the CBP structure.  Prominent among these are the Water Quality Goal Implementation Team, the Modeling

Workgroup, the Agricultural Nutrient and Sediment Reduction Workgroup, the Urban Stormwater Workgroup, the Forestry

Workgroup, and the Wastewater Workgroup.  All of these meetings are open to the public and are attended by state and federal

government, academics, and stakeholder groups.  All of these groups have been providing data and modeling instructions for at

least the past five years and in some cases much longer. Links to records of these meetings can be found in Appendix C of the Draft

TMDL.

 

After more than five years of development work, calibration and validation were completed in March 2010 and reviewed by several

of the above groups.  In addition, there have been 2 major independent reviews of the Phase 5 Model in 2005 and 2008 by academic
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modelers from Penn State, Virginia Tech, Duke, University of North Carolina, University of Maryland Baltimore County, and

University of Florida.  The peer reviews follow the guidance for regulatory models developed by EPA’s Science Advisory Board.

http://www.epa.gov/spc/pdfs/modelpr.pdf.

 

The reviews and responses can be found here:

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Review_of_the_Chesapeake_Bay_Watershed_Modeling_Effort_2005.p

df

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Response_Chesapeake_Bay_Watershed_Modeling_Effort_Review%20-

%202005.pdf

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Review_Chesapeake_Bay_Watershed_Modeling_Effort_2008.pdf

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Response_Chesapeake_Bay_Watershed_Modeling_Review_1-09.pdf

 

In addition to the above open meetings, there is an extensive public participation process which is detailed in section 11 of the draft

TMDL.  The draft TMDL document has lists of additional TMDL-related meetings in Appendix V.

 

EPA agrees with the commenter that voluntarily implemented practices are likely under-counted due to difficulties in data

collection. Verified non-cost shared practices can be accepted in the model, but historically have not been included to a great extent

because the information has not been made available to the Chesapeake Bay Program. Voluntary practices are those practices that

have not been funded through Federal Farm Bill or state cost share and, therefore, have not been tracked by or reported to CBP for

use in the model. These voluntary practices are typically funded by farmers alone. EPA is committed to working with USDA,

NACD, state environmental and agricultural agencies, conservation districts, and agricultural community at large to credit nutrient

and sediment reductions from voluntary practices. As committed to in the Chesapeake Bay Executive Order Strategy, EPA and

USDA will work with state and local partners to “By July 2012, mechanisms for tracking and reporting of voluntary conservation

practices and other BMPs  installed on agricultural lands will be developed and implemented.”

 

Non-cost shared practices or practices not enrolled in state programs are not held to standards required for the efficiency credited in

the suite of Chesapeake Bay models.  Additionally, some state standards do not meet the standard for the BMP efficiency in the

models.  The standards for all model-approved BMPs prevent the state reporting agencies from reporting some installed BMPs

because the standards are not met.  The exclusion of practices not meeting standards prevents over-estimates of pollution reduction

from BMPs in the models.

 

The only mortality control for poultry is mortality composting and it is described in the Scenario Builder documentation. They are

physical structures and process for disposing of dead poultry. Composed material is combined with poultry litter and land applied

using nutrient management plan recommendations. All BMP definitions and standards are described in the Scenario Builder

documentation available here:  http://archive.chesapeakebay.net/pubs/SB_Documentation_Final_V22_9_16_2010.pdf.

 

EPA can accept additional verified management practices (BMPs) for use in the model on an ongoing basis. The CBP Watershed
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Model can accommodate any practice and program across all sectors (agriculture, urban, wastewater, forestry, etc.) that yields load

reductions in nutrients and/or sediment. For all practices to be credited for use in annual model progress runs, the practice must be

evaluated through CBP protocol.  The protocol is available here:

http://archive.chesapeakebay.net/pubs/Nutrient-Sediment_Control_Review_Protocol.pdf.

 

For more information and to review the Phase 5.3 Model land use documentation, visit

http://ches.communitymodeling.org/models/CBPhase5/documentation.php#p5modeldoc.
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Comment ID 0353.001.003

Author Name: Klossner L.

Organization:  

I am very opposed to the Docket ID No. EPA-R03-OW-2010-0736 implementing the Chesapeake Bay TMDL limits

because

 

--the EPA model is flawed, NOT PROVEN and NOT suitable for being the basis for the proposed limitations  
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0353.001.004

Author Name: Klossner L.

Organization:  

I am very opposed to the Docket ID No. EPA-R03-OW-2010-0736 implementing the Chesapeake Bay TMDL limits

because

 

--MOST specifically, the EPA should incorporate the model revisions recommended by the DEC in their Watershed

Implementation Plan. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0357.1.001.001

Author Name: Pugh Molly

Organization: Virginia Grain Producers Association (VGPA)

Virginia Grain Producers Association (VGPA) represents Virginia's corn and small grains growers and approximately 1

million acres of cropland in the Commonwealth. The majority of our producer members are part of the non-point

agricultural source sector and will be greatly impacted by the implementation of the Draft TMDL. In these comments, we

address four points pertinent to the grains industry: accurate data, research, economic impact and authority.
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Our members have expressed for some time their concern about the accuracy of information used in the Chesapeake

Bay Model calculations. While many of them participate in voluntary, conservation programs, many of their best

management practices (BMP) do not receive credit in the Chesapeake Bay Model. A survey released this year by

Virginia Cooperative Extension shows that 90% of cropland acres in Eastern Virginia are farmed "no-till" while state

records reflect only 15% of those acres are enrolled in a program and consequently, reported to the Chesapeake Bay

Model. Consequently, where are EPA's numbers coming from that predicate the TMDL? These acres go unaccounted

for reasons such as a cost-share program contract expires, a producer is unable to commit rented land to a long-term

contract, a local district did not have funds to enroll all the producer's acres, or, the producer chose not to take money

for a practice he was already implementing. However, under each of these circumstances, BMPs are implemented and

on-going on that farm. EPA has admitted the model is flawed and plans to make changes; however, the TMDL

regulations move forward. Farmers must have confidence that EPA works with all the information before they

implement additional, costly practices on their fields which affect their families, their productivity and their livelihood. Our

members request that EPA collect actual on-farm data and ensure they know all practices on the ground before moving

forward with any further regulations. This will not only help correct target loadings but will ultimately, help ensure BMPs

used in the model actually will achieve water quality goals. 
 

Response 

EPA agrees that non-cost shared implemented practices are likely under-counted because of difficulties in data collection. Verified

non-cost shared practices can be accepted in the model, but historically have not been included to a great extent because the

information has not been made available to the Chesapeake Bay Program. Non-cost shared practices are those practices that have

not been funded through Federal Farm Bill or state cost share and, therefore, have not been tracked by or reported to CBP for use in

the model. These voluntary practices are typically funded by farmers alone. EPA is committed to working with USDA, NACD,

state environmental and agricultural agencies, conservation districts, and agricultural community at large to credit nutrient and

sediment reductions from voluntary practices. As committed to in the Chesapeake Bay Executive Order Strategy, EPA and USDA

will work with state and local partners to “By July 2012, mechanisms for tracking and reporting of voluntary conservation practices

and other BMPs  installed on agricultural lands will be developed and implemented.”

 

Non-cost shared practices or practices not enrolled in state programs are not held to standards required for the efficiency credited in

the suite of Chesapeake Bay models.  Additionally, some state standards do not meet the standard for the BMP efficiency in the

models.  The standards for all model-approved BMPs prevent the state reporting agencies from reporting some installed BMPs

because the standards are not met.  The exclusion of practices not meeting standards prevents over-estimates of pollution reduction

from BMPs in the models.

 

The CBP models have been thoroughly reviewed and vetted and fully capable of supporting the 2010 Chesapeake TMDL.  The

Phase 5.3 Watershed model is in it's fifth major phase of refinement and model improvements through new generations on CBP

models will continue throughout the tracking and implementation period between now and 2025.

 

 

Comment ID 0367-cp.001.004
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Author Name: Forget Karen

Organization: Lynnhaven River NOW

the EPA has a responsibility to insure that the data on which these reductions are based is both current and accurate.

Failure to do this, could drastically slow down the clean up effort. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0376.1.001.027

Author Name: Smith Brooks

Organization: Virginia Manufacturers Association VMA

EPA's proposal assumes a greater level of precision and accuracy than the models provide. As the Virginia DEQ noted

in its WIP, the Chesapeake Bay Watershed Model "is not a perfect representation of actual conditions on the

landscape." Virginia WIP at page 11. Rather, the model is a rough approximation of how given management scenarios

will impact water quality. EPA's proposal ignores the limits in the predictive ability of the Bay model and instead uses it

as the driver for drastic reductions. For example, EPA predicts dissolved oxygen concentrations and non-attainment

rates in specific segments to the single percentage point level under a variety of management scenarios. This level of

precision and accuracy is beyond the capability of the models.

 

The Bay models are continuing to evolve. As the models evolve, the predicted loads and goals for the Bay system have

shown great variability. These variations will continue as the model is refined. EPA ignores this variability, blindly

adhering to assumptions that would result in drastic reductions.

 

EPA should provide a detailed discussion of the model's accuracy and precision, including quantification of the model's

error band and use of safety factors and other assumptions. Such an analysis of the model's accuracy and precision is

critical given the incredible adverse economic impact the draft TMDL will have on the stakeholders throughout the

watershed. [FN11] 

 

 

[FN11] The discussion in Section 5 of EPA's draft TMDL discusses calibration, but fails to address the accuracy or

precision of the Bay model. 
 

Response 

As described by Novotny (2002), models represent the best available technology for analysis of environmental systems, however,

models accuracy is limited. As with any simulation of the real world, mathematical models are an approximation. A computer
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model is the formulation into computer language of a physical system and process. Models are simplifications of a real system and

the degree of simplification may be the result of the modeler’s understanding of the process. Despite the error involved in modeling

complex environmental systems, the model as a planning tool cannot be replaced by any “rule of thumb” approach. Model use,

despite uncertainty, is beneficial for the following reasons:

1.	Models can provide forecast of the impact of planned actions.

2.	Models provide an understanding of the pollution generation process.

3.	The database used to calibrate a model is useful for other planning activities.

4.	Areas of concern can be detected and delineated by modeling.

5.	Models provide regulators proof of water quality impact when monitoring data is not available.

6.	Models can be updated continuously according with to the state of the art of modeling technology.

7.	Models generate alternatives and various strategies can be investigated.

8.	Although the accuracy of a model is limited, models are reliable and adequate.

9.	Models can estimate and analyze trade-offs between planning objectives.

10.	Models are now a required and integral part of the TMDL process.

 

As the Chesapeake Bay Program models have evolved over the past decade their findings have been remarkably stable. The overall

State-basin allocations from the CBP models in 2003 are almost the same as the 2010 TMDL allocations.  At the same time the

Phase 5.3 Model used in the 2010 TMDL has increased its calibration stations by an order of magnitude along with increases in

model segmentation and simulated land uses and management practices.

 

Novotny, V. 2002. Water Quality: Diffuse Pollution and Watershed Management. 2nd ed. New York, N.Y.: John Wiley and Sons.

 

Comment ID 0376.1.001.029

Author Name: Smith Brooks

Organization: Virginia Manufacturers Association VMA

There are serious concerns about the validity of the data generated by EPA's Chesapeake Bay Model, in large part due

to errors in the inputs and outputs. EPA's model was intended to be used as a tool to guide state programs. However,

under EPA's proposed TMDL, the model has become not a tool but the determining factor in how loads are allocated.

Accordingly, there is greater cause for concern about the deficiencies in the inputs and outputs of the model.

 

EPA itself has acknowledged that additional "refinements" are necessary, and will take place in 2011, with possible

further modifications in 2017. See, e.g., Letter from EPA Region III to the watershed states, July 1,2010. EPA has also

stated that any corresponding adjustments to the allocations resulting from the modeling refinements will be addressed

in the 2011 round of state WIPs. Id.

 

Following is a summary of the modeling concerns that have been raised by the watershed states and stakeholders:

 

• EPA models have not been fully validated or peer reviewed, and the records of what validation and peer review have

occurred have not been made available to the public;

Chapter 1 – Comments and Responses Chesapeake Bay Program Models

100912/27/2010 06:44 PM EST



 

 

• EPA's models were calibrated using data from years with widely varying hydrologic conditions that are not

representative of the conditions being projected through the TMDL;

 

• EPA has not explained, justified or documented the actual uncertainty/error/precision of the models;

 

• Over 130 nonsignificant discharges in Virginia were not included because they were not correctly located;

 

• The model fails to simulate the performance of nutrient management plans;

 

• There is uncertainty in how delivery factors were applied;

 

• Changes in the model have resulted in different outputs for chlorophyll-a that call into question both the assumptions

in the model and the validity of the chlorophyll-a criteria itself;

 

• CSOs were not modeled as intended;

 

• The groundwater inputs to the models are not representative of actual conditions; 

 

• The impact of urban stormwater loads is highly sensitive to EPA's assumptions regarding urban land uses, which have

not been validated or subjected to public review; and

 

• The models are so complex and highly parameterized that it is possible to obtain the "right" answer for the "wrong"

reason. 
 

Response 

Please see EPA’s comprehensive responses to comment ID 0288.1.001.016. Please see EPA’s comprehensive responses to

comment ID 0434.1.001.016.

 

Comment ID 0380.1.001.004

Author Name: Lyskava Paul

Organization: Pennsylvania Forest Products Association

3. Need to Revise the Bay Model's Treatment of Forestry - We concur with the October 18, 2010 letter signed jointly by

PA DEP and PA DCNR (attached) [Comment Letter contains additional information in the form of an attachment. See

original comment letter 0380.2] that questions the Bay model assumption that 100 percent of nutrients and sediment on

a harvested forest acre without BMPs are being deposited into the Bay. As stated, this model assumption does not

reflect reality and must be corrected in the next model revision. As indicated, this erroneous assumption penalizes both

non-BMP harvests and undercounts the nutrient load reductions from forest harvest BMPs.
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We also concur with Recommendation 2 in the DEP/DCNR letter, which seeks a revision of the model to capture a

greater range of BMPs related to both harvested and non-harvested forests.

 

Additionally, we request that EPA reconsider its use of BMP effectiveness rates that are more conservative than what is

suggested by literature studies such as Edwards and Willard (2010) and others. 
 

Response 

In the Pennsylvania Chesapeake Bay Watershed, forest and harvested forest land uses deliver to the Chesapeake approximately 2

and 15 pounds per acre, respectively and represent 71 and 1 percent of the total Pennsylvania watershed area, respectively.  Nutrient

and sediment loads delivered to the Chesapeake from non-harvested forest areas are essentially nonanthropogenic natural processes.

 In the Phase 5.3 Chesapeake Bay  Watershed Model simulation of forest loads, the only anthropogenic load influence is

atmospheric deposition of nitrogen and the Chesapeake Bay TMDL accounts for significant reductions of atmospheric deposition.

Most of the reduced nitrogen loads is credited to the States which reduces the nitrogen load reductions needed in the State WIPs.

Over the last 30 years reduction in NOx deposition in the Chesapeake Bay watershed have declined by more than 30% and further

reductions in atmospheric deposition are expected from ongoing implementation of management practices to achieve the current air

quality standards, as well as additional reductions that may be required by the new ozone standard to be set by July 2011.

 

For determining how the Phase 5.3 Watershed Model calculates load reductions of harvested and unharvested forestland in

Pennsylvania we’ve relied on the published peer-reviewed scientific literature to establish the basis of the higher nutrient loading

rates estimated from harvested forest in the Watershed Model.  The peer reviewed published scientific literature points to a

multitude of landscape changes in harvested forest noting that surface and subsurface flows are increased in harvested forest areas

due to the reduced evapotranspiration as well as the reduced interception storage (Wang et al., 2003; Arthur et. al., 1999; Riekerk et

al., 1988; Frick and Buell, 1999).  This allows more flow to be available for nutrient export, that’s generated by microbial

mineralization rates increased in forest soils as direct sunlight on the forest soils due to the lack of trees increases soil temperatures.

Since the reservoir of nutrients in forest soils is estimated in numerous sources to be on the order of about two tons of organic

nitrogen in forest soils along with an equivalent amount of organic phosphorus (Hunsaker et al, 1993) this tends to mobilize

considerable amounts of nutrients in the harvested forest. 

 

Both the higher flows and microbial rates increase the inorganic nutrient export from harvested forest.  At the same time, erosion

increases due to disturbed soils, decreased evapotranspiration, increased runoff volume, and decreased canopy cover, which

increases the impact energy of raindrops (Wilson et al., 1999; Grace, 2004;  Hewlett, et al., 1979;  Keppeler et al., 2003; Perry,

1998). 

 

Observations of nutrient export from harvested forests vary widely (Arthur et. al., 1998; Riekerk et al., 1988; Lebo and Herrmann,

1998; Ensign and Mallin, 2001; Goodale et al., 2002). Arthur et al. (1999) describes an order of magnitude increase in nitrate loads

from harvested forest and a doubling of phosphate loads.  This is substantiated by Riekerk et al. (1998) who adds that organic

nutrient loads increase about 6-fold and ammonia increases about 2-fold over that of undisturbed forest.  The Phase 5 nutrient

export targets for harvested forest reflect these reported nutrient loads with an estimated total nitrogen annual export load of 16

lb/ac-yr to the edge-of stream.  The higher loads from harvested forest are primarily due to the disturbance of the forest soil and

reservoir of soil organic nitrogen and are a single fixed target value for all harvested forests.
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On the comment regarding BMPs for forest lands not currently in the Watershed Model we’ve established clear guidance for how

all new proposed BMPs may be included in the model estimates  (http://archive.chesapeakebay.net/pubs/Nutrient-

Sediment_Control_Review_Protocol.pdf ) and also have “placeholder” procedures we can use in our simulations while the new

BMPs are being reviewed and approved.

 

Comment ID 0386.001.003

Author Name: Ayers M.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, I oppose implementing the proposed Chesapeake bay TMDL

limits because . . .

 

>The EPA model is flawed, not proven, and not suitable for being the basis for the proposed limitations. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0386.001.004

Author Name: Ayers M.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, I oppose implementing the proposed Chesapeake bay TMDL

limits because . . .

 

>Most specifically, the EPA should incorporate the model revisions recommended by the DEC in their Watershed

Implementation Plan. 
 

Response 

Please refer to the response to comment 0103-cp.001.004.

 

Comment ID 0389.1.001.016

Author Name: Iwanowicz Peter
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Organization: New York State Department of Environmental Conservation

Delivered Load Basis is Unfair to NY

 

New York's ability to meet load allocations is based on what EPA's models report was delivered to the Bay from New

York. In order to determine New York's waste load and load allocations, EPA models how the load is conveyed from the

Susquehanna and Chemung River Basins, through Pennsylvania, and finally discharged into the Bay. The model

indicates if the Susquehanna River located in Pennsylvania gets cleaner over time, that more of New York's load is

delivered to the Bay. As such, EPA is judging New York's nutrient loading based on unknown conditions in

Pennsylvania. These assumptions and this approach are wholly arbitrary and inequitable. 
 

Response 

The decisions rules of the 2010 TMDL consistently applied delivery factors that were the best estimates in each scenario of the

level of attenuation in the watershed achieved.  What’s expressed in the Phase 5.3 Watershed Model is exactly what we see in

natural systems.  When nutrient loads decrease limitation occurs and growth rates of algae and periphyton (attached algae) within

streams and rivers are decreased.  That’s what’s happening in the scenarios where nutrient loads downriver from New York are

decreased is causing more localized time and space nutrient limitations, limited algae and periphyton growth, resulting in less

nitrogen and phosphorus uptake by less algae/periphyton, thereby allowing more nutrient load to transit the system as it’s not taken

up by indigenous algae.  This is not an arbitrary or inequitable outcome, but a predictable and natural accounting of nutrient fate and

transport in the watershed well documented within the peer-reviewed scientific literature.

 

 

Comment ID 0389.1.001.023

Author Name: Iwanowicz Peter

Organization: New York State Department of Environmental Conservation

All three models used by EPA in this proposed TMDL have serious deficiencies:

 

A. Air modeling

o Outdated

o Not well calibrated to ammonia

 

B. Watershed modeling

o Serious underestimates of urban land

o No calibration of loads from most urban land (below fall line)

o No accounting for reductions in atmospheric deposition upon impervious urban land.

o No recognition of a threshold of areal loading that forest have been shown to be able to process.

o Use of county scale information and other farming related issues

o Variations in delivery factors that EPA cannot explain or justify scientifically.

Chapter 1 – Comments and Responses Chesapeake Bay Program Models

101312/27/2010 06:44 PM EST



 

o Major unjustified swings in N loading predicted for NY by watershed models from v4.3 through 5.1,5.2, and 5.3.

 

C. Bay Water Quality, Sediment Transport Model

o Variations in recent results

o Not enough runs near cap load

o Not enough effort to determine sensitivity to P vs N reductions, particularly for Susquehanna.

o Sediment sheds were never analyzed as originally planned.

o Inadequate for processing nutrients within small tidal rivers.

o No workable component to account for benefits of filter feeders. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0401.001.002

Author Name: Rohrer L.

Organization:  

The Chesapeake Bay Model has been shown to have extensive flaws in the data it uses.  EPA even acknowledges this

fact.  EPA should not move ahead with costly mandates based upon flawed modeling and data.  Federal actions must

be based upon accurate information.  No additional regulations or penalties should be put upon us until the science and

data have been proven.  
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

EPA does not agree that there are extensive flaws in the data.  There will always be opportunities for improvement in data

collection and we are continuing our efforts in that regard. The Chesapeake Bay Program Watershed Model has been in use for over

two decades.  It has been continually refined over that time period.  The Phase 5.3 Watershed Model has been built through

collaboration with federal, state, academic, and private partners. Development teams at CBPO and USGS include EPA, USGS,

University of Maryland Center for Environmental Sciences, University of Maryland College of Agriculture and Natural Resources,

Virginia Tech, and Chesapeake Research Consortium.

 

The technical direction and review of the Chesapeake Bay Program Partnership’s models is accomplished through meetings of

several groups within the CBP structure.  Prominent among these are the Water Quality Goal Implementation Team, the Modeling

Workgroup, the Agricultural Nutrient and Sediment Reduction Workgroup, the Urban Stormwater Workgroup, the Forestry

Workgroup, and the Wastewater Workgroup.  All of these meetings are open to the public and are attended by state and federal

government, academics, and stakeholder groups.  All of these groups have been providing data and modeling instructions for at
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least the past five years and in some cases much longer. Links to records of these meetings can be found in Appendix C of the Draft

TMDL.

 

After more than five years of development work, calibration and validation were completed in March 2010 and reviewed by several

of the above groups.  In addition, there have been 2 major independent reviews of the Phase 5 Model in 2005 and 2008 by academic

modelers from Penn State, Virginia Tech, Duke, University of North Carolina, University of Maryland Baltimore County, and

University of Florida.  The peer reviews follow the guidance for regulatory models developed by EPA’s Science Advisory Board

available at http://www.epa.gov/spc/pdfs/modelpr.pdf.

 

The reviews and responses can be found here:

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Review_of_the_Chesapeake_Bay_Watershed_Modeling_Effort_2005.p

df

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Response_Chesapeake_Bay_Watershed_Modeling_Effort_Review%20-

%202005.pdf

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Review_Chesapeake_Bay_Watershed_Modeling_Effort_2008.pdf

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Response_Chesapeake_Bay_Watershed_Modeling_Review_1-09.pdf

 

In addition to the above open meetings, there is an extensive public participation process which is detailed in section 11 of the final

Bay TMDL.

 

Comment ID 0407.1.001.004

Author Name: Krouskop Dirk

Organization: MeadWestvaco Corporation (MWV)

Based on our onsite work to minimize nutrient and TSS concentrations in our biologically treated effluent, MWV

contends that a 5 mg/l TSS (sediment) allocation is not an achievable allocation/limit. Our onsite work has included

trials using chemical precipitation as well as several filtration technologies.

 

In addition, EPA's proposed TMDL does not provide information about whether and how delivery factors to the Bay

were used to establish the proposed allocations. The delivery factor for TSS discharged from the MWV Covington Mill

would be an extremely low number due to the biological and organic composition of the TSS. 
 

Response 

The States’ final Phase I Watershed Implementation Plans were ultimately the source of the waste load allocations for TSS at
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individual NPDES discharges. The TSS delivery factor for the calibration in the watershed region of MeadWestvaco is about 0.76.

The range of the delivery factor in this region is from 0 in quiescent low flow conditions, to a maximum of 34 during the period of

highest flow and riverine scour of TSS.  The Phase 5.3 Model estimated delivery factors inform how the watershed attenuates

nutrient and sediment loads in the Chesapeake watershed rivers over different hydrology regimens.

 

For more information and to review the Phase 5.3 Model documentation, visit

http://ches.communitymodeling.org/models/CBPhase5/documentation.php#p5modeldocNitrogen.

 

Phosphorus and sediment delivery factors are available on this site:

ftp://ftp.chesapeakebay.net/Modeling/phase5/Phase%205.3%20Calibration/Model%20Output/.

 

Comment ID 0408-cp.001.004

Author Name: Koon Teresa

Organization: West Virginia Department of Environmental Protection and West Virginia Department Agriculture

EPA acknowledges that the model has certain flaws yet states are required to continue watershed implementation

planning using this flawed model. West Virginia spent a great deal of time developing realistic implementation scenarios

with substantive associated pollutant reductions to only be forced to "play the model game" to address incorrect and

inaccurate information in the model.

 

EPA declared the model frozen at the April 2010 Principals Staff Committee meeting. In addition, on the September 22,

2010 conference call EPA stated, when asked about issues with the model, that no changes would be made prior to the

final TMDL coming out and that any corrections or updates would be handled in the phase II process. Yet between

West Virginia's 4th and 5th scenario run the model was altered resulting in a change in delivery factors that were

detrimental to West Virginia, a change in the way the cafo/afo land use was being loaded and a change to the credit for

certain BMPs, making it impossible for West Virginia to meet our allocation. At the Principals Staff Committee meeting

on October 20, West Virginia expressed guarded confidence in our ability to meet our cap based on our scenario 4

model run. Then we received our scenario 5 output and had lost considerable ground toward reductions. EPA

explanations did not make sense. EPA expresses their desire to work with West Virginia to prevent implementation of

the backstop TMDL, however, the EPA actions above do not support this commitment. 
 

Response 

EPA and West Virginia’ Department of Environmental Protection and Department of Agriculture, through close and frequent

collaborations, resolved the remaining problems and issues in West Virginia’s WIP.  Backing up this collaboration are the CBP

models that have been developed as open source, public domain models, developed and applied in an open transparent process in

public meetings over the last decade.  As the Chesapeake Bay Program moves into the Phase II WIPs, lessons learned in the first

phase will help CBP support West Virginia’s continued strong environmental stewardship.
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Comment ID 0410.1.001.003

Author Name: Pujara Karuna

Organization: Maryland State Highway Administration (SHA)

There is a concern that the 25% efficiency that is applied to stormwater BMPs is in conflict with current local stormwater

regulations. In Maryland we are required to adhere to environmental site design (ESD) regulations. How do the criteria

for sizing ESD practices in the 2000 MD Stormwater Design Manual, Chapter 5, compare to the 25% efficiency that will

be assigned to them in the compliance modeling? Would areas that are considered fully treated by the ESD

requirements in the MD 2007 Stormwater Law, be determined to be providing only a fraction of the pollutant load

reduction that would be required for the same roadway? If so, how will this. discrepancy be rectified?

 

4) Based on comment 4 above, we think the 25% stormwater BMP efficiency is too conservative and is not realistic for

demonstrating compliance. In the Phase II WIP development, the sectors should use the actual assigned efficiencies for

BMPs implemented rather than a conservative estimate in order to demonstrate compliance with the 2-year milestones. 
 

Response 

EPA can accept additional verified practices for use in the model on an ongoing basis. The CBP Watershed Model can

accommodate any practice and program across all sectors (agriculture, urban, wastewater, forestry, etc.) that yields load reductions

in nutrients and/or sediment. For all practices to be credited for use in annual model progress runs, the practice must be evaluated

through CBP protocol.  The protocol is available here:

http://archive.chesapeakebay.net/pubs/Nutrient-Sediment_Control_Review_Protocol.pdf.  Because this formal BMP credit approval

process takes two or more months to finalize, EPA is allowing the development of “interim efficiencies” of any practices states are

including in their Watershed Implementation Plans that are not currently in the model.  The EPA guidance is at

http://www.epa.gov/reg3wapd/pdf/pdf_chesbay/GuideforEPAWIPEvaluation4-2-10.pdf.

 

Generally the Chesapeake Bay Program welcomes the opportunity  to work with States on interim efficiencies as part of Phase II

Watershed Implementation Plan development, and can use our protocol to revisit our reporting options for the purposes of:

1) more accurately reflecting efficiencies  where new data support it,

2) providing States another option for reporting reductions based on performance standards, and

3) developing efficiencies for additional management practices as they are developed.

 

Comment ID 0410.1.001.015

Author Name: Pujara Karuna

Organization: Maryland State Highway Administration (SHA)

If the atmospheric deposition (non-point source) of nitrogen in vehicle exhaust is accounted for independent of the

urban stormwater land uses (point sources), how is the nitrogen deposited from vehicle exhaust quantified separately
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from the nitrogen washing off transportation land uses? Or is this nitrogen load counted twice? Also, would loads for

proposed roadway projects need to be adjusted to account for the Clean Air Act as well? 
 

Response 

Atmospheric loads of nitrogen are from chemical species of oxidized nitrogen, also called NOx, and from reduced forms of nitrogen

deposition, also called ammonia (NH4+).  Oxidized forms of nitrogen deposition originate from conditions of high heat and

pressure and are formed from eutrophicly inert diatomic atmospheric nitrogen.  The principle sources of NOx are industrially sized

boilers such as electric power plants and the internal combustion engines in cars, trucks, locomotives, airplanes, and the like.

Nitrogen loads from atmospheric deposition are estimated (using the CMAQ 36 km grid, see below for details) to be about 49%

from sources within the watershed States and 51% from sources beyond the watershed.

 

Two types of deposition are tracked in the Phase 5.3 Model and input on a daily basis.  Wet deposition occurs during precipitation

events and only contributes to the loads during days of rain or snow.  Dry deposition occurs continuously and is input at a constant

rate every day. Further information of the simulation of atmospheric deposition can be found in Appendix L of the final Bay TMDL

report.

 

Comment ID 0410.1.001.021

Author Name: Pujara Karuna

Organization: Maryland State Highway Administration (SHA)

Can establishment of SAV be considered a BMP for pollutant removal and if so, what load reductions and/or efficiencies

can be applied? 
 

Response 

SAV is actually an endpoint for the SAV-clarity water quality standard, but it’s presence also is recognized as a benefit in terms of

reduced tidal sediment resuspension, reduced shore erosion with dampened wave action, enhanced settling of TSS within the SAV

beds and nutrient uptake by SAV.  To date SAV planting has not been credited as a BMP per se because the actual planting

provides immediate credit for SAV-clarity acres which is the metric for determining the SAV-clarity water quality standard. The

results of SAV planting would also SAV planting would be recorded as a bed in future modeling and the presence of the bed in the

simulation would have the positive effects within the simulation as described above.

 

Comment ID 0410.1.001.023

Author Name: Pujara Karuna

Organization: Maryland State Highway Administration (SHA)

Chapter 1 – Comments and Responses Chesapeake Bay Program Models

101812/27/2010 06:44 PM EST



 

What specific activities are included in the E3 scenario and is this level of compliance considered achievable? 
 

Response 

The E3 Scenario is an estimate of the application of management actions to the fullest possible extent. The E3 scenario is a “what-

if” scenario of watershed conditions with theoretical maximum levels of managed controls on load sources.  There are no cost and

few physical limitations to implementing BMPs for point and nonpoint sources in E3.

 

Generally, E3 implementation levels and their associated reductions in nutrients and sediment could not be achieved for many

practices, programs and control technologies when considering physical limitations and participation levels.  E3 includes most

technologies, practices and programs that have been reported by jurisdictions as part of annual model assessments, Tributary

Strategies, and Milestones.

 

For most non-point source BMPs, it was assumed that the load from every available acre of the relevant land area was being

controlled by a suite of existing or innovative practices. In addition, management programs converted land uses from those with

high yielding nutrient and sediment loads to those with lower.  E3 does not include the entire suite of practices due to the goal of

achieving maximum load reductions. The BMPs that are fully implemented have been estimated to produce greater reductions than

alternative practices that could be applied to the same land base.

 

Specific Elements of E3 Scenario Nutrient and Sediment Management Include:

 

E3 Point Sources

•	E3 Significant municipal wastewater treatment facilities

o	Flow = Tributary Strategy flows where most are at design flows

o	Nitrogen effluent concentration = 3 mg TN/l

o	Phosphorus effluent concentration = 0.1 mg TP/l

o	BOD = 3 mg/l, DO = 6 mg/l and TSS = 5 mg/l

•	E3 Significant industrial dischargers

o	Flow = Tributary Strategy flows where most are at design flows

o	Nitrogen effluent concentration = 3 mg TN/l or Tributary Strategy concentration if less

o	Phosphorus effluent concentration = 0.1 mg TP/l or Tributary Strategy concentration if less

o	BOD = 3 mg/l, DO = 6 mg/l and TSS = 5 mg/l

•	E3 Non-significant municipal wastewater treatment facilities

o	Flow = Design or 2006 flow if design is not available

o	Nitrogen effluent concentration = 8 mg TN/l or Tributary Strategy concentration if less

o	Phosphorus effluent concentration = 2 mg TP/l or Tributary Strategy concentration if less

o	BOD = 5 mg/l, DO = 5 mg/l and TSS = 8 mg/l

•	E3 Non-significant industrial wastewater treatment facilities

o	Applies the percentage of equivalent reduction from No-Action (18 mg/l TN, 3mg/l TP) to E3 (3 mg/l TN, 0.1 mg/l TP) to the

2010 load estimates. 
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E3 Combined Sewer Overflows

•	100% overflow reduction through storage and treatment, separation or other practices.  Storage and treatment is assumed in current

model scenarios.

 

E3 Septic Practices

•	E3 Septic connections

o	10% of septic systems connected to wastewater treatment facilities. 

•	E3 Septic denitrification and maintenance

o	Remaining septic systems after connections employ denitrification technologies and are maintained through regular pumping to

achieve a 55% TN load reduction at the edge-of-septic-field.   

o	Septic systems are maintained by a responsible management entity or in perpetuity through a maintenance contract. 

 

E3 Atmospheric Deposition

•	E3 atmospheric deposition uses the Bay Program’s air scenario that shows the maximum reductions in deposition – a projection to

2020 called the Maximum Feasible Scenario.

•	WQGIT decided to use the same atmospheric deposition for both the E3 and No-Action scenarios in the allocation methodology. 

•	The 2020 scenario represents incremental improvements and control options (beyond 2020 CAIR) that might be available to states

for application by 2020 to meet a more stringent ozone standard, stricter than 0.08 ppm – such as the proposed 0.070 ppm ozone

standard of January 2010.

•	Emissions projections for the 2020 E3 scenario assume the following:

o	National/regional and available State Implementation Plans (SIP) for NOx reductions – with lower ozone season nested emission

caps in OTC states; targeting use of maximum controls for coal fired power plants in or near non-attainment areas.

o	Electric Generating Units (EGU): 

	CAIR second phase in place, in coordination with earlier NOx SIP call. 

	NOx Budget Trading Program (NBP)

	Regional Haze Rule and guidelines for Best Available retrofit Technology (BART) for reducing regional haze. 

	Clean Air Mercury Rule (CAMR) in place.

o	Non-EGU point sources: 

	New supplemental controls, such as low NOx burners, plus increased control measure efficiencies on planned controls and step up

of controls to maximum efficiency measures, e.g., replacing SNCRs (Selective Non-Catalytic Reduction) with SCRs (Selective

Catalytic Reduction) control technology.

	Solid Waste Rules – Hospital/Medical Waste Incinerator Regulations

o	On-Road mobile sources:

	On-Road Light Duty Mobile Sources – Tier 2 vehicle emissions standards and the Gasoline Sulfur Program which affects SUV’s,

pickups and vans which are subject to same national emission standards as cars. 

	On-Road Heavy Duty Diesel Rule – Tier 4: New emission standards on diesel engines starting with the 2010 model year for NOx,

plus increased penetration of diesel retrofits and continuous inspection and maintenance using remote onboard diagnostic systems. 

o	Clean Air Non-Road Diesel Rule:

	Off-road diesel engine vehicle rule, reduced NOx emissions from marine vessels in coastal shipping lanes, and locomotive diesels

(phased in by 2014) require controls on new engines.

	Off-road large spark ignition engine rules affect recreational vehicles (marine and land based). 
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o	Area (nonpoint area) sources: switching to natural gas and low sulfur fuel.

•	E3 Agricultural Ammonia Emissions Reductions

o	Assumes rapid incorporation of fertilizers in soils at the time of application, litter treatment, bio-filters on housing ventilation

systems, and covers on animal waste storage or treatment facilities. 

o	The overall benefit of reduced emissions from confined animal housing and waste storage as well as lower emissions from

fertilized soils is a 15% reduction of ammonia deposition. 

 

E3 Urban Practices

•	E3 Forest conservation & urban growth reduction

o	All projected loss of forest from development is retained or planted in forest.

•	E3 Riparian forest buffers on urban

o	10% of pervious riparian areas without natural vegetation (forests and wetlands) associated with urban lands are buffered as forest

for each modeled hydrologic segment in the Chesapeake Bay watershed. 

o	The area of un-buffered riparian land is determined using the best available data 1) 1:24K National Hydrography Dataset, and 2)

2001 land cover. 

•	E3 Tree planting on urban

o	Forest conservation and urban riparian forest buffers account for tree plantings in the urban sector.

•	E3 Stormwater Management

o	Regions with karst topography (low permeability) and Coastal Plain Lowlands (high groundwater)

	50% of area – impervious cover reduction. 

	30% of area – filtering practices designed to reduce TN by 40%, TP by 60%, and SED by 80% from a pre-BMP condition.

	20% of area – infiltration practices designed to reduce TN by 85%, TP by 85%, and SED by 95% from a pre-BMP condition.

o	Ultra-urban regions – defined as high- and medium-intensity land cover

	50% of area – impervious cover reductions, e.g. cisterns and collections systems to capture rainwater for reuse. 

	30% of area – filtering practices, e.g., sand filters, bio-retention, dry wells. 

	20% of area – infiltration practices, e.g., infiltration trenches and basins. 

o	Other urban/suburban regions

	10% of area – impervious cover reduction. 

	30% of area – filtering practices, e.g. sand filters, bio-retention.

	60% of area – infiltration practices.

•	E3 Erosion & sediment controls

o	Controls of the runoff from all bare-construction landuse areas are assumed to be at a level so that the construction loads are equal

to the nutrient and sediment edge-of-stream loads from pervious urban under E3 conditions. 

•	E3 Nutrient management on urban

o	All pervious urban acres are under nutrient management. 

•	E3 Controls on extractive (active and abandoned mines)

o	Controls of the runoff from all extractive landuse areas are assumed to be to a degree so that the loads are equal to the nutrient and

sediment edge-of-stream loads from pervious urban under E3 conditions. 

 

E3 Agricultural Practices

•	E3 Conservation tillage
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o	All row crops are conservation-tilled. 

•	E3 Enhanced nutrient management applications

o	All cropland is under enhanced nutrient management – the hybrid of reduced application rate and decision agriculture. 

o	Long-term, adaptive management approach with continuous improvement. 

•	E3 Riparian forest buffers on agriculture

o	Riparian areas without natural vegetation (forests and wetlands) associated with agricultural lands are buffered as forest. 

o	This equates to 15% of cropland and 10% of pasture land including the pasture stream corridor for each modeled hydrologic

segment in the Chesapeake Bay watershed. 

o	The area of un-buffered riparian land is determined using the best available data 1) 1:24K National Hydrography Dataset, and 2)

2001 land cover. 

o	Current implementation of riparian grass buffers is considered converted to riparian forest buffers. 

•	E3 Wetland restoration

o	5% of available agricultural acres in crops and grazed for each modeled hydrologic segment in the Chesapeake Bay watershed. 

•	E3 Carbon sequestration / alternative crops

o	5% of the available row crop acres for each modeled hydrologic segment in the Chesapeake Bay watershed. 

o	Program is replacement of row crops with long-term grasses that serve as a carbon bank.

•	E3 Agricultural land retirement

o	Retirement of highly erodible land is considered in the E3 practices of riparian forest buffers, wetland restoration, and carbon

sequestration practices which typically have equal or greater environmental benefits. 

•	E3 Tree planting on agriculture

o	Tree planting is considered in the E3 practice of riparian forest buffers which typically have equal or greater environmental

benefits. 

•	E3 Conservation Plans (non-nutrient management)

o	Conservation Plans are fully implemented on all agricultural land (row crops, hay, alfalfa, and pasture).

•	E3 Cover crops and commodity cover crops

o	Early-planting rye cover crops with drilled seeding on all relevant row crops. 

	The watershed-wide average of 81% of row crops are not associated with small-grain production is applied to each modeled

hydrologic segment in the Chesapeake Bay watershed. 

o	Early-planting wheat commodity cover crops with drilled seeding on remaining row crops (associated with small-grain

production).

	The watershed-wide average of 19% of row crops associated with small-grain production is applied to each modeled hydrologic

segment in the Chesapeake Bay watershed. 

•	E3 Pasture Management

o	Stream Access Control with Fencing – Exclusion fencing is assumed to protect the stream corridor area designated as the degraded

landuse and the area between the stream bank and fence is converted to (and is part of) the agricultural forest buffer determination. 

o	Prescribed grazing – All upland pasture area is assumed to be under prescribed grazing.

o	Dairy Precision Feeding and Forage Management (also listed under E3 Dairy Precision Feeding) – All dairy heifers have reduced

nutrient concentrations in excreted manure of TN = 24% and TP = 28% from a pre-feed management condition. 

	Management approaches may include increased productivity and use of on-farm grass forage. 

o	Horse pasture management benefits are the same as those for fencing and prescribed grazing practices for livestock in general. 

•	E3 Animal waste management / runoff control
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o	Controls of runoff of manure nutrients from the production area of animal feeding operations is assumed to be at a level so that

loads are equal to the nutrient and sediment edge-of-stream loads associated with hay that does not receive fertilizer applications. 

o	Other practices typically associated with animal waste management and runoff control, that may affect runoff from the production

area, are addressed separately in the E3 scenario.  These include Poultry and Swine Phytase, Dairy Precision Feeding, Manure

Transport, and Ammonia Emissions Reductions.     

•	E3 Poultry phytase

o	The phosphorus content in the manure of all poultry is reduced by 32% from a pre-feed management condition. 

•	E3 Swine phytase

o	The phosphorus content in excreted manure of all swine is reduced from a pre-feed management condition by 17%.

•	E3 Dairy Precision Feeding

o	All dairy heifers have reduced nutrient concentrations in excreted manure of TN = 24% and TP = 28% from a pre-feed

management condition. 

•	E3 Ammonia emissions reductions

o	Also under E3 Atmospheric Deposition – Agricultural Ammonia Emissions Reductions

o	Assumes rapid incorporation of fertilizers in soils at the time of application, litter treatment, bio-filters on housing ventilation

systems, and covers on animal waste storage or treatment facilities. 

o	The overall benefit of reduced emissions from confined animal housing and waste storage as well as lower emissions from

fertilized soils is a 15% reduction of ammonia deposition. 

•	E3 Nursery Management

o	All nursery operations are managed through a number of practices to protect water quality including properly addressing nutrient

management and incorporating erosion and sedimentation controls. 

o	Controls are to a degree so that runoff from nursery areas is equal to the nutrient and sediment edge-of-stream loads from hay that

does not receive fertilizer applications. 

 

E3 Forest Harvest Practices

•	E3 Forest harvesting practices

o	Controls of runoff from the disturbed area of timber harvest operations is assumed to be at a level so that the nutrient and sediment

loads are equal to edge-of-stream loads associated with the forest/woody landuse. 

It’s assumed these BMPs, designed to minimize the environmental impacts from timber harvesting (such as road building and

cutting/thinning operations), are properly installed on all harvested lands with no measurable increase in nutrient and sediment

discharge.

 

Additional information of the E3 Scenario can be found at:

ftp://ftp.chesapeakebay.net/Modeling/P5Documentation/SECTION_12.pdf.

 

Comment ID 0410.1.001.027

Author Name: Pujara Karuna

Organization: Maryland State Highway Administration (SHA)
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SHA has concerns about the assessment of its efforts over the past 10 years to restore vegetation and prevent soil and

runoff losses to waterways. The selection of baseline dates is particularly important, since over 200 acres of wetlands

and 5 miles of stream have been restored by SHA stewardship programs above and beyond legally mandated

mitigation requirements. Please clarify how the TMDL has measured and accounted for SHA programs to enhance and

restore natural ecosystems, and how these programs have been calculatedto reduce or offset SHA loading reductions

in the WIP.

 

Since 2009, as part of the "Marylanders Plant Trees" program working towards a goal of planting a million trees, SHA

funded the planting of 178,000 trees (265 acres) in SHA's MS4 Phase I and Phase II jurisdictions. These plantings were

successful through partnerships with Department of Natural Resources and Department of Public Safety and

Correctional Services. SHA requests these urban tree credits be applied towards our reduction goals.

 

SHA believes that a credit for completed efforts to improve environmental quality during the time when baseline data

was being collected and the Model was under development is appropriate and should be applied to the TMDL and WIP. 
 

Response 

EPA appreciates the commitment of the commenter towards environmental improvement. EPA actively worked with the

jurisdictions to capture BMPs during the TMDL devlopement.  EPA made Scenario Builder documentation available in September

2010 . This information is available on this site: ftp://ftp.chesapeakebay.net/Modeling/ScenarioBuilder This documentation

describes methods used to determine BMP effectiveness, BMP types, BMP by sources, BMP time series and effectiveness

adjustment. In Scenario Builder, stream restoration in urban areas is used to restore the urban stream ecosystem by restoring the

natural hydrology and landscape of a stream, help improve habitat and water quality conditions in degraded streams.

 

Wetlands or impoundment structures intercept stormwater runoff then releases it to an open water system at a specified flow rate.

These structures retain a permanent pool and usually have retention times sufficient to allow settlement of some portion of the

intercepted sediments and attached nutrients/toxics.

 

EPA can accept and invites submission of additional verified practices for use in the model on an ongoing basis. The CBP

Watershed Model can accommodate any practice and program across all sectors (agriculture, urban, wastewater, forestry, etc.) that

yields load reductions in nutrients and/or sediment. For all practices to be credited for use in annual model progress runs, the

practice must be evaluated through CBP protocol.  The protocol is available here:

http://archive.chesapeakebay.net/pubs/Nutrient-Sediment_Control_Review_Protocol.pdf

 

Comment ID 0410.1.001.030

Author Name: Pujara Karuna

Organization: Maryland State Highway Administration (SHA)

SHA believes that the TMDL may not adequately recognize the potential benefits of restoring areas that are bare or

where turfgrass and other groundcover is thin. Although the potential benefit of agronomic improvements in nutrient
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efficiency has been included in the Agricultural Sector of the WIP, methods to improve groundcover efficiency with

improved cultivars and adapted species, or the benefits of many urban landscape management practices such as

aeration have not been addressed.

 

Although roadside soils often suffer from unique soil fertility and pH issues as a consequence of salt loads, compaction

and poor drainage, the potential benefits of traditional and innovative practices to improve soil conditions, plant

rootzone penetration, groundcover density and growth are not fully explored in the TMDL or WIP. However, SHA

believes that these factors may be among the improvements most likely to prevent sediment and phosphorus losses

from roadside areas, and important methods to capture sediment and nitrogen loads from road surfaces. 
 

Response 

The nature of the Hydrologic System Program-Fortan or HSPF-based Phase 5.3 Chesapeake Bay Watershed Model can only

accommodate a finite number of land uses.  For example, road surfaces and urban land covered in grass are included in impervious

and pervious Phase 5.3 Bay Watershed Model urban land uses, respectively. Barren land uses from construction acres are estimated

using land cover data from the U.S. Geological Survey. A specific land use of bare soils adjacent to road surfaces is absent from the

Phase 5.3 Bay Watershed Model, but it may be possible to represent improved soil and vegetation conditions adjacent to roadways

by a new best management practice or BMP.

 

EPA can accept additional verified practices for use and crediting within the Chesapeake Bay Watershed Model on an ongoing

basis. The Bay Watershed Model can accommodate any practice and program across all pollutant source sectors (agriculture, urban,

wastewater, forestry, etc.) that yields load reductions in nitrogen, phosphorus, and/or sediment. For all practices to be credited for

use in annual model progress runs, the practice must be evaluated and approved by the partnership following the Chesapeake Bay

Program’s protocol available at

http://archive.chesapeakebay.net/pubs/Nutrient-Sediment_Control_Review_Protocol.pdf.

 

Because this formal best management practice review and approval process takes two or more months to finalize, EPA allowed the

development of “interim efficiencies” of any practices states are including in their Watershed Implementation Plans that are not

currently in the model.  The EPA guidance on these interim efficiencies is available at

http://www.epa.gov/reg3wapd/pdf/pdf_chesbay/GuideforEPAWIPEvaluation4-2-10.pdf.

 

All current BMP definitions and efficiencies are described in the Scenario Builder documentation available at

http://archive.chesapeakebay.net/pubs/SB_Documentation_Final_V22_9_16_2010.pdf.

 

For more information and to review the Phase 5.3 Model land use documentation, please go to

http://ches.communitymodeling.org/models/CBPhase5/documentation.php#p5modeldoc.

 

 

Comment ID 0412.1.001.005

Author Name: Lohr Matthew

Chapter 1 – Comments and Responses Chesapeake Bay Program Models

102512/27/2010 06:44 PM EST



 

Organization: Virginia Dept. of Agriculture and Consumer Services

Specifically, VDACS generally concurs with the Virginia Department of Environmental Quality's (DEQ) comments on

Section 6 of the draft TMDL regarding the inclusion of a temporary reserve, interpreting model results (developing a set

of uniform criteria for evaluating model performance and attainment assessment of model output, and that the criteria

should undergo scientific peer review), and with DEQ's recommendation of replacing the term "mortality composting"

with "mortality management." 
 

Response 

The only mortality control for poultry is mortality composting and it is described in the Scenario Builder documentation. They are

physical structures and process for disposing of dead poultry. Composed material is combined with poultry litter and land applied

using nutrient management plan recommendations. All BMP definitions and standards are described in the Scenario Builder

documentation available here:  http://archive.chesapeakebay.net/pubs/SB_Documentation_Final_V22_9_16_2010.pdf.

 

EPA can accept additional verified management practices (BMPs) for use in the model on an ongoing basis. The CBP Watershed

Model can accommodate any practice and program across all sectors (agriculture, urban, wastewater, forestry, etc.) that yields load

reductions in nutrients and/or sediment. For all practices to be credited for use in annual model progress runs, the practice must be

evaluated through CBP protocol.  The protocol is available here:

http://archive.chesapeakebay.net/pubs/Nutrient-Sediment_Control_Review_Protocol.pdf.

 

Comment ID 0413.1.001.002

Author Name: Champion Traylor

Organization: Georgia-Pacific LLC (GP)

Georgia-Pacific is a member of the American Forest and Paper Association (AF&PA), the national trade association of

the forest, paper, and wood products industry, which also participates in the Federal Water Quality Coalition (FWQC).

GP is also a member of the Virginia Manufacturers Association (VMA). Georgia-Pacific fully supports, and as a

member, incorporates the comments submitted by the AF&PA, FWQC and the VMA as part of GP's comments. [Refer

to EPA-R03-OW-2010-0736-0514, EPA-R03-OW-2010-0736-0481, and EPA-R03-OW-2010-0736-0376 respectively.]

Specifically, based on those comments and the ones set forth below, GP respectfully requests that EPA withdraw the

draft TMDL and support the efforts of the State of Virginia and other impacted states to continue to improve water

quality.

 

Mechanistic Modeling of Impairment Decisions

 

GP supports the development of mechanistic, science-based water quality models for assessing potential impairments

to surface waters. The use of water quality models has for years provided the most proven means for developing

TMDLs in accordance with the goals of the Clean Water Act. The draft Chesapeake Bay TMDL represents the most

complex TMDL ever attempted, and EPA's decision to utilize mechanistic modeling for improving water quality in the
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Chesapeake Bay is appropriate. However, with any mathematical-based decision tool, meaningful results can only be

obtained using accurate data input, proper review of all variables, model calibration, and an iterative adjustment cycle to

refine the modeling. Unfortunately, it appears there are several problems with the modeling, and that EPA is rushing to

issue a final TMDL by the end of December 2010. There are errors in input data, such as the inaccurate location of 130

"non significant" dischargers, and apparent problems with the Total Suspended Solids (TSS) algorithm, which does not

appear to have appropriate sensitivity for significant adjustments in effluent TSS levels (there is little change in effect for

EPA's level of 5 mg/L vs. VA DEQ's use of 30 mg/L of TSS). The public comment period closes on November 8, only 45

days after the most complex TMDL in the history of the TMDL program was proposed. The final TMDL will be issued

only 53 days following the close of the comment period. The public comment period is entirely too short for a thorough

public review, evaluation and comment on over two thousand pages of a draft technical document such as this TMDL

and associated appendices. Additionally, EPA will not have adequate time to seriously consider the many technical and

substantive comments that will be made during this comment period, and then integrate such comments into the final

TMDL. While we think it most appropriate to withdraw the draft TMDL, at a minimum, we request that EPA delay the

finalization of this most complex TMDL by at least six months in order to adequately review and consider comments,

evaluate changes, work with the states to adjust the model and incorporate state-specific concerns. Otherwise, the use

of the model, without such adjustments, will have significant and potentially disastrous cost impacts and consequences

for American businesses in the Chesapeake Bay watershed that will either be compelled to install controls that are not

completely necessary or justified, or be forced to relocate businesses or close. 
 

Response 

The Phase 5.3 Chesapeake Bay Watershed Model is a representation of the watershed, not a perfect refection of it.  Using an

integrated approach of modeling, monitoring, and research in it’s development the Phase 5.3 Model developers including the EPA

Chesapeake Bay Program, the Virginia Department of Conservation & Recreation, the Interstate Commission on the Potomac River

Basin, the University System of Maryland, the Maryland Department of the Environment and the U.S. Geological Survey, in

partnership with the Bay Program States, have done all that  time and resources allow to review and refine the input data and the

model simulation. 

 

The CBP models, like all models, are infinitely perfectible.  More time and more resources will always improve the model

performance which after all, is really what the Phase II WIPs are about, with a new Watershed Model application at finer scales to

be applied in the Phase II WIPs in 2011.  Given this, the Phase 5.3 Model is fully capable of supporting the development of the

Phase I WIPs.

 

The Phase 5.3 Watershed Model and Scenario Builder have been developed as open source, public domain models that have been

developed and applied in open public meetings over the last decade.  Initial drafts of the model documentation have been available

since 2008. When the Phase 1 Chesapeake TMDL is finalized at the close of December 2010 all of the final documentation of the

Phase 5.3 Watershed Model and Scenario Builder documentation, code, and data used to develop and apply the models will be are

on the web and fully available.

 

Scenario Builder and Watershed Model downloadable information

Scenario Builder documentation (uploaded 9/16/10), source code (10/29), and database (11/5) are available on this site:

ftp://ftp.chesapeakebay.net/Modeling/ScenarioBuilder/.
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Scenario Builder inputs and outputs are available on this ftp site (continually updated as new results are run):

ftp://ftp.chesapeakebay.net/Modeling/phase5/Phase53_Loads-Acres-BMPs/.

 

Phase 5.3 watershed model information is available here:

http://ches.communitymodeling.org/models/CBPhase5/index.php.

 

After more than five years of development work, calibration and validation were completed in March 2010 and reviewed by several

of the above groups. The Phase 5.3 Model is configured in two different operational modes of calibration operations and scenario

operations. The calibration operation is a continuous run over the entire simulation period from 1984 to 2005 using observed flow

and water quality data over that entire period and involved changing the estimated Phase 5.3 land use and best management

practices annually as they occurred over the two decade simulation period. In comparison, in the scenario operation mode the Phase

5.3 Model is run for a ten-year hydrology simulation period from 1991 to 2000, and uses a constant representational input dataset

for each scenario.

 

In addition, there have been 2 major independent reviews of the Phase 5 Model in 2005 and 2008 by academic modelers from Penn

State, Virginia Tech, Duke, University of North Carolina, University of Maryland Baltimore County, and University of Florida.

The peer reviews follow the guidance for regulatory models developed by EPA’s Science Advisory Board available at

http://www.epa.gov/spc/pdfs/modelpr.pdf.

 

The reviews and responses can be found here:

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Review_of_the_Chesapeake_Bay_Watershed_Modeling_Effort_2005.p

df

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Response_Chesapeake_Bay_Watershed_Modeling_Effort_Review%20-

%202005.pdf

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Review_Chesapeake_Bay_Watershed_Modeling_Effort_2008.pdf

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Response_Chesapeake_Bay_Watershed_Modeling_Review_1-09.pdf

 

Comment ID 0416.1.001.002

Author Name: Paulson Eric

Organization: Virginia State Dairymen's Association (VSDA)

We are also concerned with the exclusion of comment on the model and its components. Even though EPA has

acknowledged that there are flaws in the model and the land use tools that are fed into the model, there has not been

an opportunity for the public to review either systems or comment on its effectiveness. One of the largest issues that

VSDA has with the current model is that there is no system in place to account for all of the voluntary practices farmers
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are implementing with no financial assistance. Agriculture is being unfairly punished with larger allocations due to the

fact that many producers are not getting credit for BMP's they have implemented at their own cost. We are also

concerned with the agricultural census numbers that this TMDL is being based on. The dairy industry in Virginia has

gone through heavy contraction over the past decade and the concern is that the numbers that are being used are

incorrect and will place larger allocations on a smaller pool of operations.

 

VSDA is also concerned with the heavy handed, one size fits all approach that EPA seems to favor in regards to

agriculture. We have advocated that there needs to be whole farm plans that look at farms individually and work toward

plans that take each farms situation and condition into account. The concern is that burdensome regulations and the

arbitrary plan to implement a set group of BMP's will force farms out of production. We need a flexible approach that

works with the farms and accounts for economic conditions and area specific challenges. Virginia estimates that just

one practice (cattle fencing) could cost more than $800 million to implement. Fencing cattle from streams, putting in

crossings, providing alternative watering, etc. costs on average $30,000 for a Virginia cattle farmer.

 

Agriculture has met 52% of reduction goals for Nitrogen and 50% for Phosphorus and Sediment, all through a voluntary,

incentive based program in Virginia. This doesn't even count the actions farmers are taking on their own without

funding. Virginia has had an effective BMP plan that has put over $80 million into Agricultural BMP cost share programs

since 2006. Virginia farmers have put up $.60 for every dollar that the state has invested. Unfortunately there is still a

line of producers with projects who are turned away due to inadequate funding of the cost share programs. These

programs also do not consider the upkeep and the loss of productive land. It is unfair to punish farmers who have met

over half of goals through a voluntary program that is not fully funded. If the program was fully funded we would be near

our goals. It seems that it would be better to fund this voluntary program and then see what the results would be instead

of throwing the program to the side and implementing burdensome regulations. 
 

Response 

EPA agrees that non-cost shared implemented practices are likely under-counted because of difficulties in data collection. Verified

non-cost shared practices can be accepted in the model, but historically have not been included to a great extent because the

information has not been made available to the Chesapeake Bay Program. Non-cost shared practices are those practices that have

not been funded through Federal Farm Bill or state cost share and, therefore, have not been tracked by or reported to CBP for use in

the model. These practices are typically funded by farmers alone. EPA is committed to working with USDA, NACD, state

environmental and agricultural agencies, conservation districts, and the agricultural community at large to credit nutrient and

sediment reductions from voluntary practices. As committed to in the Chesapeake Bay Executive Order Strategy, EPA and USDA

will work with state and local partners to “By July 2012, mechanisms for tracking and reporting of voluntary conservation practices

and other BMPs  installed on agricultural lands will be developed and implemented.”

 

Comment ID 0419.1.001.006

Author Name: Sharma Lalit

Organization: City of Alexandria, Virginia
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(1) The distribution of loads to river segments is not correct

 

The Communities provided GIS boundaries for their CSSs. EPA has apparently further segmented the GIS data in an

attempt to assign the loads to much smaller stream segments. In Appendix Q-1 of the Draft TMDL Report, it appears

that EPA has incorrectly assigned a portion of the Richmond CSO load to the Chickahominy River segment. There are

large interceptors that direct the flow tributary to the James River tidal fresh segment, which has a delivery factor of 1.0.

Even the land area that EPA believes is in the free flowing James River has been intercepted and is materially diverted

to the tidal fresh segment. Given the close proximity of all the Richmond permitted CSO outfalls to the fall line, it would

be reasonable to include in the model a single CSO allocation under the tidal fresh segment of the James River, which

has a delivery factor of 1.0.

 

The TMDLs are calculated for 92 segments in the Chesapeake Bay and tidal tributaries. As discussed previously, the

CSS operates as a system; therefore, it is inappropriate to disaggregate the CSS loads to smaller segments that

discharge into the same TMDL segment. Appendix Q-1 of EPA's Draft TMDL includes multiple discharge points based

on EPA's interpretations of minor stream segments for CSO permit outfalls for Alexandria and Lynchburg. EPA should

aggregate the CSO loads for each community. 
 

Response 

Thank you for your comment.  Based on a request from the Virginia Department of Environmental Quality, this has already been

corrected by removing the Richmond CSO split to the Chickahominy River and have the sole discharge of the Richmond CSOs to

the tidal fresh region of the James River.

 

Comment ID 0421-cp.001.002

Author Name: Comment Anonymous

Organization: Cloverfield Farm

Information used by the EPA to determine the amount of farmland acerage that is no-tilled is inaccurate due to the fact

that it does not take into account the amount of acres that are no tilled voluntarily and are subsequently not enrolled in

any type of government programs. 
 

Response 

The Phase 5.3 Watershed Model needs consistent information on management practices throughout the watershed from New York

to Virginia, and throughout the simulation period from 1985 to 2005.  Because of this we use county scale tillage information from

the Conservation Technology Information Center (CTIC, 1989-2004) on a county scale for the conventional and conservation tilled

cropland.  Additional voluntary acres of conservation tillage may be in the watershed, but the Chesapeake Bay Program would need

to verify these voluntary practices before incorporating them into the account of nutrient and sediment reductions in the Chesapeake

watershed.  EPA believes we have the best citable, verifiable, watershed-wide data on conservation tillage practices now available.
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EPA can accept verified “voluntary” practices in the model. Voluntary practices are those practices that have not been funded

through Federal Farm Bill or state cost share and, therefore, have not been tracked by or reported to EPA for use in the model.

These voluntary practices are typically funded by farmers alone (or possibly through other funding sources besides state cost share

or Federal Farm Bill funding such as grants or private sources). EPA is committed to working with USDA, NACD, State

environmental and agricultural agencies, conservation districts, and agricultural community at large to credit nutrient and sediment

reductions from voluntary practices. As committed to in the Chesapeake Bay Executive Order Strategy EPA and USDA will work

with state and local partners to “By July 2012, mechanisms for tracking and reporting of voluntary conservation practices and other

BMPs installed on agricultural lands will be developed and implemented.” EPA can accept additional verified practices for use in

the model on an on-going basis. The Chesapeake Bay Program Watershed Model can accommodate any practice and program

across all sectors (agriculture, urban, wastewater, forestry, etc.) that yields load reductions in nutrients and/or sediment. In the

Watershed Implementation Plans, those verified practices that were implemented after the calibration period (practices put in place

in 2006 or later) will count towards annual pollution reduction progress and towards the 2-year milestones. Practices implemented

prior to 2006 will be utilized by the model in the next calibration period.

 

EPA is allowing for interim “placeholder” effectiveness estimates (based on data provided by the state) so that states can estimate

nutrient and sediment reductions resulting from the actions outlined in the Phase I Watershed Implementation Plans. These

“placeholder” estimates must be verified through the formal BMP credit approval process for use in annual progress reports and to

count towards progress made towards 2-year milestones.

 

Verifying these data for use in the model is critical for determining the appropriate nutrient and sediment reduction credit for the

model. EPA has been meeting with USDA, NACD, state agricultural agencies, conservation districts, and agricultural community

for over a year to develop protocols for tracking, reporting, and verifying these data for use in the model. EPA needs verification

procedures and information that shows that practices are properly designed, installed, and maintained in order to credit nutrient and

sediment reductions. EPA has clearly articulated key expectations of what data are needed in order to credit practices in the model

in numerous correspondence to the states on Watershed Implementation Plan expectations:

 

--BMP approval process - rigorous, scientific defensible process for evaluating data, getting technical input, and finalizing

definitions and effectiveness estimates for use in model. All practices must undergo this CBP partnership-approved BMP review

protocol in order to be credited in the model.

--Verification procedures – EPA has clearly spelled out in communications with the states on the Watershed Implementation Plans

its expectations regarding verifying that practices were properly designed, installed, and maintained to get full credit in the model.

--Ensuring no double-counting – It will be very important to ensure that there is no double-counting of practices that are reported

for use in the model. For cost-shared practices, this could happen if the practice was co-funded through both the Federal Farm Bill

and state cost share programs. For voluntary data, this could happen if the farmer received grant funding for a practice. EPA has

asked for the states to put measures in place to ensure no double-reporting of practices.

--Procedures for keeping dataset clean over time (deleting practices if they are removed, if land is converted, if they aren’t

maintained, if they fail, etc.).

--Data transmission requirements to EPA – In EPA’s grant guidance to the states, EPA has clear guidelines for how data must be

transmitted to the EPA for use in the model through the NEIEN network node.
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EPA has provided financial support to states to more accurately and comprehensively account for agricultural conservation on the

ground through grants to the states. Additionally EPA will house two National Association of Conservation District (NACD)

employees at CBPO to coordinate voluntary data tracking effort, as requested by NACD. 

 

Comment ID 0429-cp.001.005

Author Name: Reeves J.

Organization:  

US EPA & its senior staff on this initiative: 

 

7- should continue critical, cutting-edge work to refine the Ches. Bay computer models and be able to demonstrate its

usefullness and validity to appropriate, informed critics. 
 

Response 

EPA acknowledges receipt of the comment and thank you for your comment in support of the open source, public domain, CBP

model tools that have been developed in collaboration with the technical staffs and decision makers from the Bay States, the

scientific community, and federal agencies.

 

Comment ID 0432.1.001.008

Author Name: William Neilson John Bell and 

Organization: Pennsylvania Farm Bureau

2. There are still significant shortcomings with the Chesapeake Bay Model

 

The Chesapeake Bay Model has gone through numerous revisions over the past several years. Still, many analysts

have serious concerns over the accuracy of the Model to reflect and measure real world conditions of pollution

occurrence. And few facets of the Model have been subject to experience verification that should have occurred to

measure the Model's accuracy.

 

The continuous revision of the Model that has taken place over the past few years also makes it difficult for states and

stakeholders to make the type of decisions in committing capital and resources needed to carry out the state's WIP.

Many projects for pollution reduction involve the commitment and financing of tens of thousands of dollars or more to

implement. The frequency of changes recently made not only discourages decision-makers in having confidence in the

Model's reliability. It strongly suggests to those who finance pollution reduction projects and those who rely on these

projects for regulatory compliance that investment in these projects is risky. 
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Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0434.1.001.015

Author Name: Pryor Wayne

Organization: Virginia Farm Bureau Federation

VI. EPA Has Not Provided Evidence of the Need for the Backstops Included in Its Proposed TMDL.

 

A. The Virginia WIP Was Designed to Achieve EPA's Mandated Allocations for Nitrogen, Phosphorus and Sediment. 

 

The WIP developed by Virginia was designed to achieve the nutrient and sediment reductions established by EPA.

Virginia WIP Overview at p. 6 (Key Questions and Answers); WIP pages 7 - 10. Virginia has every intention of achieving

the reductions required by EPA. ld. The inputs that Virginia provided to EPA as part of the WIP development process

were established to meet the reductions goals. Accordingly, there is no environmental basis for rejecting Virginia's WIP.

 

The fact that EPA, when running the model, found that there was a slight shortfall in the nitrogen and phosphorus

reductions goals demonstrates the need for Virginia and EPA to confer and review the model data. EPA has

acknowledged that the model will be "refined" in 2011 to address certain deficiencies. The question is whether these

deficiencies are within the range of the EPA-projected shortfall. Either way, EPA is unjustified in using these model runs

as a basis for rejecting Virginia's WIP and imposing draconian across-the-board reductions for all sectors in Virginia. 
 

Response 

See response to Comment No. 0228.1.001.002 regarding the basis for EPA rejecting Virginia's draft Phase I WIP.

 

Since Virginia submitted a significantly improved final Phase I Watershed Implementation Plan, EPA was able to remove the

backstop allocations published in the September 2010 draft Bay TMDL.  The final Bay TMDL allocations fully reflect Virginia’s

allocations within their Phase I Watershed Implementation Plan.

 

Comment ID 0434.1.001.016

Author Name: Pryor Wayne

Organization: Virginia Farm Bureau Federation

B. Bay Model is Flawed and Cannot be Used as the Sole Basis for Backstop Allocations.

 

EPA has acknowledged that the Bay modeling process needs to be refined, and that some refinements will take place
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as soon as 2011. See, e.g., Letter from EPA Region III to the watershed states, July 1,2010. EPA has also stated that

any corresponding adjustments to the allocations resulting from the modeling refinements will be addressed in the 2011

round of state WIPs. ld.

 

Such refinements should take place before any implementation plan is finalized much less imposed. Following are

some examples of the concerns about the accuracy of the Chesapeake Bay Model.

 

o In 2010, Virginia Cooperative Extension conducted a field observation study in the Coastal Plain. They found that

90% of crop acres were planted in no-till. Only 15% of the acres are enrolled in DCR's no-till program.

 

o Is the model fully accounting for practices that are already mandated by state permitting programs? (ex: mortality

control for poultry facilities)

 

o The model is currently "throwing out" actual, ground-truthed data from Virginia because it does not meet the

"modeled" land use data. This is unfair when the practices are meeting all requirements set forth by EPA.

 

o EPA models have not been fully validated or peer reviewed, and the records of what validation and peer review have

occurred have not been made available to the public;

 

o EPA's models were calibrated using data from years with widely varying hydrologic conditions that are not

representative of the conditions being projected through the TMDL;

 

o EPA has not explained, justified or documented the actual uncertainty/error/precision of the models; 

 

o The model framework does not include all point sources. It is our understanding that at least 130 non-significant

industrial or municipal dischargers were not included because they were not correctly located;

 

o The model fails to simulate the performance of nutrient management plans;

 

o It is unclear what delivery factors were used for the tributaries and for facilities within each tributary;

 

o Changes in the model have resulted in different outputs for chlorophyll-a that call into question both the assumptions

in the model and the validity of the chlorophyll-a criteria itself;

 

 The groundwater inputs to the models are not representative of actual conditions;

 

o The impact of urban stormwater loads is highly sensitive to EPA's assumptions regarding urban land uses, which

have not been validated or subjected to public review; and

 

o The models are so complex and highly parameterized that it is possible to obtain the "right" answer for the "wrong"

reason.

 

EPA's TMDL must be based on accurate information. No regulations, penalties, allocations or implementation

requirements should be imposed on Virginia or the agricultural community until the science and data have been fully
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vetted and demonstrated to be accurate. 
 

Response 

Please see EPA’s comprehensive responses to comment ID 0288.1.001.016.

 

General watershed model and scenario builder review, process, and availability:

Please see EPA’s comprehensive responses to comment ID 0169.1.001.005

 

Urban issues and undercounted or incorrectly assessed BMPs, including nutrient management:

Please see EPA’s comprehensive responses to comment ID 0238-cp.001.002

 

Delivery Factors unclear:

Please see EPA’s comprehensive responses to comment ID 0689.1.001.009

 

Point sources missing

EPA uses all available waste water data.  Virginia supplied a large amount of point source data after the September 1st, 2010

deadline for this type of data submission on September 3rd, 2010.  The 139 missing point sources were not supplied with correct

geographic information and could not be included without spatial reference.  EPA has worked with Virginia to obtain corrected

geographic information and included these point sources in implementation scenarios starting on November 18, 2010.

 

Groundwater

EPA agrees that the U.S. Geological Survey (USGS) estimates that approximately 50% of the nitrogen that reaches the tidal water

flows through the groundwater at some point in its path to the Chesapeake Bay.  Groundwater delivery of water and nutrients is

simulated in the Phase 5.3 watershed model.  Please see the Phase 5.3 Chesapeake Bay Watershed Model report at

http://www.chesapeakebay.net/model_phase5.aspx?menuitem=26169 for more details.

 

Uncertainty or equifinality

Equifinality is a known issue with all deterministic watershed models, however few models are analyzed to account for this.  The

modified Monte Carlo or GLUE methods most often used as tools to address equifinality are not feasible to implement on a

watershed model of this complexity.

 

The Chesapeake Bay Phase 5.3 Watershed Model was adequately calibrated for flow, nutrients, and sediment in March 2010.  All

the Phase 5.3 Watershed Model calibration results are accessible at

ftp://ftp.chesapeakebay.net/Modeling/phase5/Phase%205.3%20Calibration/Calibration_pdf/all_validation.pdf.

 

As stated in section 5 of the TMDL report, the complexity in the case works to decrease the uncertainty in the decision.  In

empirical modeling, increasing parameters generally increases the uncertainty of a given parameter, not of the prediction.  However,

in this type of deterministic modeling where the watershed model is used as an accounting tool, the removal of components to

simplify the modeling would not improve the decision-making process.  For example, it is clear that using fewer calibration

stations, gathering less BMP information, eliminating land use types, etc would almost certainly result in a decrease in accuracy of

Chapter 1 – Comments and Responses Chesapeake Bay Program Models

103512/27/2010 06:44 PM EST



 

the model and fairness of the allocations.

 

As described in section 6.2.3 of the Draft TMDL document, the implicit margin of safety in the nutrient allocations due to

conservative TMDL and modeling assumptions accounts for uncertainty in the models.  Due to additional uncertainty in the

sediment modeling, an additional explicit margin of safety was adopted which reduced the available loading for Load Allocation

and Waste Load Allocation.

 

Hydrologic conditions

EPA does not agree that the 10-year hydrologic conditions are unrepresentative of the conditions being projected through the

TMDL.  The hydrologic period was specifically selected because if its statistical similarity to the long term flow record.  Please see

section 6.1.1 of the starting on page 6-1 of the draft TMDL document.  Additionally, see appendix F for a full discussion of the

hydrologic period.

 

Comment ID 0436.1.001.021

Author Name: Clark Stan

Organization: Hampton Roads Planning District Commission (HRPDC), Chesapeake, Virginia

THE PHASE 5.3 MODEL AND MODEL INPUTS ARE NOT SUFFICIENTLY DEVELOPED TO PRODUCE RELIABLE

PREDICTIONS

 

A. EPA has rushed the Model into service, and in the process has failed to comply with its own quality control

standards.

 

EPA's suggestion that the public and the regulated community should have confidence in the accuracy of the model

predictions and resulting allocations because "[t]he TMDL uses a series of models, calibrated to decades of water

quality data and other data, and refined based on input from dozens of Chesapeake Bay scientists" (see TMDL Report

at page iv) is misleading. While this may be the case for the other models used to develop the TMDL, it is not true for

either the Phase 5.3 Watershed Model or its inputs, which are critical elements in the decision support system used by

EPA to develop the proposed allocations. The Phase 5.3 Model undoubtedly has greater capabilities than previous

versions of the watershed model, but the Model is new, and in its headlong rush to complete the TMDL by an artificial

deadline, EPA is using the Model before it is fully calibrated and before verifying the accuracy of the land use inputs to

the Model. In fact, EPA has effectively acknowledged that the Model is not ready to produce reliable predictions by its

inability to establish the TMDL without a five percent "allocation reserve," its announced intention to begin recalibrating

the Model in October 2010 (after the TMDL is released for public comment), and its use of ranges of sediment loading

numbers (rather than a single number) for each basin allocation because the Model is unable to match observed data

for sediment loading.

 

EPA has developed many large, complex computer programs and systems that have been tested, improved, and

applied by the engineering and scientific community. Recognizing the importance of quality control and quality

assurance processes in the development and application of its environmental programs, EPA's Office of Environmental

Information Quality Staff published a Quality Manual for Environmental Programs
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(http://www.docstoc.com/docs/594179/EPA-Manual-EPA-Quality-Manualfor- Environmental-Programs) in May 2000.

The primary goal of this manual is, "[t]o ensure that environmental programs and decisions are supported by data of the

type and quality needed and expected for their intended use, and that decisions involving the design, construction, and

operation of environmental technology are supported by appropriate quality assured engineering standards and

practices." In this case, EPA has failed to meet the standards it set for itself in the Manual. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0439.1.001.008

Author Name: Littrell Judy

Organization: New York Association of Conservation Districts

The Bay Watershed Model has never been tested for its accuracy, and large deviations in estimated delivered nutrient

loads have occurred from one version of this model to the next. NYACD requests that real, hands-on scientific data, be

used in determining the final TMDL. 
 

Response 

Please refer to the response to comment 0202.1.001.010.

 

Comment ID 0440.1.001.004

Author Name: Land Larry

Organization: Virginia Association of Counties (VACo)

• Chesapeake Bay Model: Comments express concern about accuracy of the Chesapeake Bay model, which is a

centrally important factor in determining pollutant reduction goals for each state, locality and "source sector." (The chief

source sectors are point sources [wastewater treatment], agriculture, urban stormwater, and on-site waste water

treatment.) 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0440.1.001.008
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Author Name: Land Larry

Organization: Virginia Association of Counties (VACo)

2.) Bay Model Accuracy The Chesapeake Bay Model serves as the basis for determining nutrient and sediment loading

limits. It also determines the financial expenditures stakeholders will need to make in order to satisfy EPA expectations.

It is therefore extremely important for the Bay Model to be accurate. By EPA's own acknowledgement, there are flaws in

the Chesapeake Bay Model. Some observers have criticized the Model for rejecting verified, ground-level data from

Virginia that is inconsistent with the "modeled" land use data. For example, in 2010 the Virginia Cooperative Extension

(VCE) conducted a field observation study in the Coastal Plain and found that 90 percent of the planted crop acres were

in no-till farming. VCE's findings conflicted with information provided earlier by DCR indicating that only 15 percent of

this acreage had been enrolled in the Virginia Department of Conservation and Recreation's no-till program.

 

To assess the effect of agricultural practices EPA's model will only accept information from authorized sources. In

Virginia these sources would be state agencies like DCR that collect information based upon practices that are involved

in DCR's agricultural cost-share programs. That means that actions taken outside of a cost-share program (i.e. no-till

farming in this case) have not been accounted for in the Model or loading estimates for agriculture.

 

With respect to other flaws in the model, it is also VACo's understanding that:

 

     • The current version of EPA's model fails to include 139 active Virginia point sources. It is also VACo's

understanding that while EPA is aware of this omission, it has not been corrected due to a lack of time.

 

     • The above failure by EPA to update the information underscores another problem caused by the rush to comply

with an arbitrary deadline.

 

     • In 2008, the Scientific and Technical Advisory Committee (SCAT) reviewed the Phase 5 watershed model and

determined that it needed to be recalibrated and re-segmented in order for it to be appropriate for application at the

local level. It is VACo's understanding that no action was taken by EPA in response to SCAT's recommendation.

However, the Bay Program is continuing to promote this model for use at the local level when the (locality-specific)

Phase II WIPs are being developed by EPA's deadline of November 1, 2011. Because information from the model will

be used for determining local pollutant limits, VACo is very concerned that many decisions will be based upon

inaccurate information.

 

Recommendation:

 

VACo understands that no model will yield a perfectly accurate portrayal of reality. However, flaws in the current model

are substantially serious and need correction. VACo believes that more time should be allowed for making those

corrections before the final TMDL is issued. VACo also supports 1.) an evaluation of the Chesapeake Bay Model by the

General Accountability Office, and 2.) a reasonable postponement in the TMDL deadline to allow for evaluations and

corrections of the model to take place. A postponement in the deadline will also provide time for the public to gain a

better understanding of how EPA's Chesapeake Bay model actually works.

 

To safeguard against the rigidity that could be associated with an overly model-centric approach, it will be important for
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the Chesapeake Bay model to be continually evaluated through the life of the Chesapeake Bay Program. This should

allow for more flexible (or adaptive) management approaches at the local level. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0442.1.001.015

Author Name: Drzyzgula Cathy

Organization: Metropolitan Washington Council of Governments (COG)

13. EPA's TMDL Should Clearly Portray

 

Source Allocations as ‘Preliminary', Confirm Its Ability to Revise Deadlines and Allocations for the WIPs and TMDLs as

Needed for Consistency, and Correct Errors in the TMDL and WIPs - Consistent with its Adaptive Management

Principles Source allocations for nonpoint sources, particularly agriculture and urban stormwater, should be regarded as

preliminary to reflect the uncertainty inherent in the current version of the Bay Program's Watershed Model and

questions about how loads were allocated among these sources. The draft TMDL documentation states (see page 10-

4) that EPA will modify its nutrient and sediment allocations in response as new WSM data is available from version

5.3.2 of the watershed model. Given that some of the changes being made to the model will affect estimates of the

amount and type of urban land, it is likely that the various state-basin waste load allocations for urban stormwater in the

draft TMDL are inaccurate. EPA should state more clearly that the Phase I WIP source allocations are provisional and

subject to change. In addition, it is clear that the draft TMDL has made sub-allocations to various wastewater plants that

are not consistent with the state WIP, that not all CSO loads have been fully accounted for, and that there are other

errors that will need to be reflected in revised TMDLs and WIPs. We are also aware of inconsistencies in input decks

versus state WIP assumptions, resulting inconsistencies between the TMDL and the WIPs themselves (ref. Section 5.8

Phase 5 Chesapeake Bay Watershed Model).

 

Recommendation #13A: Reconcile Model Input Assumptions and Correct Allocations and WIPs as Needed

EPA and the states need to review and verify all modeling assumptions regarding input decks, and revised the

allocations for sectors, facilities, and others as necessary to ensure consistency between the TMDL allocations and

WIP assumptions.

 

Recommendation #13B: Revisit Allocations during Development of the Phase II WIPs

We support Maryland and Virginia's intention to revisit the allocations during the development of the Phase II WIPs. In

issuing new estimates and proposing new allocations, EPA and the states should allow local governments and other

stakeholders adequate time to review these numbers; we propose that parties have at least 120 days to do so (ref.

Section 10. TMDL Implementation & Adaptive Management, and Section 11. Public Participation).

 

Recommendation #13C: Determine What the Implications are of Using Estimated 2010 Land Use on Calibrations and

Ultimately Allocations and Revise TMDL Loads and WIPs as Appropriate
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EPA modeling assumptions utilized an estimated 2010 land use scenario as part of its efforts to set base loads for the

TMDLs, and therefore the determinations of relative effectiveness (ref. Section 5.5 Chesapeake Land Change Model,

and 5.7 Scenario Builder). As a result, the actual 2010 loads were not verified through the model's calibration

procedures. The results of these actual loads need to be accounted for in the Phase II WIPs. 
 

Response 

The Phase 5.3 Chesapeake Bay Watershed Model and Scenario Builder have been developed as open source, public domain models

that have been developed and applied in open public meetings over the last decade.  Initial drafts of the model documentation have

been available since 2008. When the Phase 1 Chesapeake TMDL is finalized at the close of December 2010 all of the final

documentation of the Phase 5.3 Watershed Model and Scenario Builder documentation, code, and data used to develop and apply

the models will be are on the web and fully available.

 

Scenario Builder and Watershed Model downloadable information

Scenario Builder documentation (uploaded 9/16/10), source code (10/29), and database (11/5) are available on this site:

ftp://ftp.chesapeakebay.net/Modeling/ScenarioBuilder/.  Scenario Builder inputs and outputs are available on this ftp site

(continually updated as new results are run): ftp://ftp.chesapeakebay.net/Modeling/phase5/Phase53_Loads-Acres-BMPs/.

	

Phase 5.3 watershed model information is available here: http://ches.communitymodeling.org/models/CBPhase5/index.php.

 

After more than five years of development work, calibration and validation were completed in March 2010 and reviewed by several

of the above groups. The Phase 5.3 Model is configured in two different operational modes of calibration operations and scenario

operations. The calibration operation is a continuous run over the entire simulation period from 1984 to 2005 using observed flow

and water quality data over that entire period and involved changing the estimated Phase 5.3 land use and best management

practices annually as they occurred over the two decade simulation period. In comparison, in the scenario operation mode the Phase

5.3 Model is run for a ten-year hydrology simulation period from 1991 to 2000, and uses a constant representational input dataset

for each scenario.

 

For more information and to review the P53 key scenarios documentation, visit

http://ches.communitymodeling.org/models/CBPhase5/documentation.php#p5modeldoc.

 

In addition, there have been 2 major independent reviews of the Phase 5 Model in 2005 and 2008 by academic modelers from Penn

State, Virginia Tech, Duke, University of North Carolina, University of Maryland Baltimore County, and University of Florida.

The peer reviews follow the guidance for regulatory models developed by EPA’s Science Advisory Board available at

http://www.epa.gov/spc/pdfs/modelpr.pdf.

 

The reviews and responses can be found here:

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Review_of_the_Chesapeake_Bay_Watershed_Modeling_Effort_2005.p

df
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http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Response_Chesapeake_Bay_Watershed_Modeling_Effort_Review%20-

%202005.pdf

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Review_Chesapeake_Bay_Watershed_Modeling_Effort_2008.pdf

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Response_Chesapeake_Bay_Watershed_Modeling_Review_1-09.pdf

 

Response to specific comments

Recommendation #13A: Reconciling model input assumptions and the review verification of modeling assumptions by EPA and the

states is an ongoing process in all of the Chesapeake Bay Program partnership’s models.

 

Recommendation #13B: The plans for the Phase II Watershed Implementation Plan process are being laid now by the States and

EPA and the States will have full opportunity to provide direction to the Phase II Watershed Implementation Plan process and

schedule through the Chesapeake Bay Program’s Principals’ Staff Committee.

 

Recommendation #13C:  Since the Phase 5.3 Chesapeake Bay Watershed Model calibration is over a two decade period from 1985

to 2005 with many changes of high and low flow and loads over that simulation period the Phase 5.3 Chesapeake Bay Watershed

Model is fully capable of simulating the 2010 period.

 

Comment ID 0444.1.001.006

Author Name: Allen Paul

Organization: Constellation Energy

EPA has rightfully acknowledged that its TMDL model is still under development and the next version will not be

available until 2011, after the final TMDL is published. While Constellation applauds EPA's recognition that adaptive

management will be required to modify loads and allocations as new information becomes available, and establishment

of the TMDLs must occur in phases, we believe it is premature to set a final TMDL at this time based on an incomplete

and inaccurate model. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0446.1.001.005

Author Name: Beegle Douglas

Organization: Penn State University
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I have concerns with how the Bay Model is used in the TMDL. Obviously we have to use the model for planning

because we cannot do experiments on the whole watershed to see what will work and what won't. However, from what I

have seen, the model was of little or no use to us in developing the PA Ag-WIP. A serious deficiency in the

development of the State WIPs was the lack of good information to use about how various practices or scenarios would

impact the Model evaluation of the impact of proposed BMPs toward achieving the TMDL in making decisions about

what should be in the WIP. Only gross results from the model to consider but no real insight as to what specific factors

were resulting in the modeled results were available. Thus it was very difficult to decide what to change if the model did

not meet the allocations. Also, there was often confusion about how the model handled certain scenarios. Many time

the assumptions were totally different from what the committee thought. For example, a major component of the TMDL

is cover crops. In PA, cover crops have been promoted as a critical component of manure management. However, in

the Model, if cover crops are used in a plan with manure they are not counted in the Model. Also, we were told

repeatedly that the Model has serious problems especially in nutrient management! Since the TMDL focuses on nutrient

management this is a serious deficiency in the process. Consequently, the WIP was developed almost totally based on,

hopefully, educated guesses regarding how it would be evaluated in the Model. In the end, the PA Ag-WIP ended up

mostly just a compilation of what is going on the state already because there was really no basis for suggesting

changes. 
 

Response 

Cover crops, as defined by the Scenario Builder documentation, are not grown with any nutrient application.  Commodity cover

crops, however, are available and they do permit a nutrient application.  All Scenario Builder BMPs are fully approved and vetted

by stakeholder filled workgroups.   Many are also approved by the Mid-Atlantic Water Program, which conducted an extensive,

independent peer review of most of the modeled BMPs at the request of the Chesapeake Bay Program partnership..

 

The nutrient management crediting issue, investigated by the Chesapeake Bay Program’s Agriculture and Nutrient Sediment

Reduction Workgroup, will be refined in the next version of the model (Phase 5.3.2) to yield a greater difference in nutrient

application rates between nutrient management and non-nutrient management crops in the Phase II Watershed Implementation

Plans (WIPs).  States were encouraged by the Chesapeake Bay Program to include in their Phase I Watershed Implementation Plans

reasonably assured levels of decision agriculture or enhanced nutrient management to accommodate the effects of this future change

in the Phase 5.3 Chesapeake Bay Watershed Model for the Phase II WIPs.  PA favorably responded to this suggestion in their WIP

submissions.

 

We appreciate the challenges in application of the Phase 5.3 Model and we'll work on making this open source, public domain,

community model more amenable for applications throughout the watershed.  It is our goal to get his model into the hands of

practitioners like yourself and to support CBP Chesapeake Bay Watershed Model applications like as described in this comment in

the watershed.  Going forward into the next phase of the Watershed Model development we'll work to further improve and expand

accessibility to all components of the Watershed Model and supporting tools (Scenario Builder).

 

Comment ID 0459-cp.001.002

Author Name: Kanode Hahns
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Organization: Shen-View Enterprises, Inc.

I also feel that the EPA should not move ahead with costly mandates based on flawed modeling and data. Additionally, I

feel that no additional regulations should be enacted until the science and the data supporting such have been proven. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0462-cp.001.001

Author Name: Blair C.

Organization:  

1. I do not believe the Chesapeake Bay model being used by the EPA to estimate nutrient and sediment runoff is based

on accurate data. The EPA should not proceed with costly mandates until the science and data have been proved. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0463.1.001.006

Author Name: Sharma Lalit

Organization: City of Alexandria, Virginia

5. BMP Efficiencies

 

The City agrees that there must be consistency across the watershed for current technology, as well as new

technologies. The efficacy of new technologies should be vetted in a timely manner to allow for early adoption by

localities. Consideration for local conditions should be factored into required BMPs, given differences in soils and

hydrologic factors across the State or the Bay. We would ask that the WlP provide flexibility in citing and types of

practices based on local knowledge and experience of what works. 
 

Response 

Scenario Builder documentation (uploaded 9/16/10) describes input spatial and temporal variation, methods used to determine BMP

effectiveness, BMP types, BMP by sources, BMP time series and effectiveness adjustment. This information is available on this

site: ftp://ftp.chesapeakebay.net/Modeling/ScenarioBuilder/.
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Comment ID 0463.1.001.015

Author Name: Sharma Lalit

Organization: City of Alexandria, Virginia

Additionally, there seems to be some confusion as to the data that was used for Virginia's input deck, which has lead to

uncertainty as to whether the model is accurately accounting for our current practices. We look forward engaging in the

Phase II process to help facilitate a better understanding of local contributions, local land use, and existing practices in

determining local allocations. 
 

Response 

The Phase II Watershed Implementation Plan process will benefit from what’s been learned in the first Phase WIPs.  Having

confidence in, and an understanding of, the model inputs and their influence on model estimated water quality is key.  The

Chesapeake Bay Program as a whole looks forward to engaging in the Phase II WIPs with Alexandria as well as other local

jurisdictions.

 

Comment ID 0468.1.001.010

Author Name: Harry Jennifer

Organization: PennAg Industries Association

This includes but is not limited to challenges with the "Model". The model is both flawed in how data is collected as well

as how data is assigned to categories. One example of this is the inability to report multiple best management practices

on the same acre of land. 
 

Response 

The Phase 5.3 Chesapeake Bay Watershed Model can apply multiple BMPs on land.  This is very common as the same land may be

in nutrient management and a farm plan and conservation tillage all at the same time in the simulation.  The Scenario Builder

documentation describes how multiple management practices are simulated.

 

Scenario Builder documentation (uploaded 9/16/10), source code (10/29), and database (11/5) are available on this site:

ftp://ftp.chesapeakebay.net/Modeling/ScenarioBuilder/.

 

Comment ID 0480.1.001.010
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Author Name: Falk Hilary

Organization: Choose Clean Water Coalition

Science and Model Criticism

Over the last several months we have seen wild accusations about the soundness of the models and the science

behind it; however, there is nothing to support these claims. The Bay Program partners have been extremely

transparent and open about the modeling process and sought input from hundreds of stakeholders including agricultural

specialists. The one criticism raised in the 2006 Government Accountability Office (GAO) report was that the credibility

of Bay Program reports on Bay health "tended to downplay the deteriorated conditions of the bay" and "projected a

rosier picture of the health of the bay than may have been warranted." [FN 23] While serious, the GAO's criticism points

to the fact that the Bay models, if anything, were overreporting the nutrient and sediment--reducing value of practices

on the land. This criticism also focused more on the use, or misuse, of modeled data, rather than the model itself. In

2008, a follow-up GAO report concluded that the Bay program had made important progress in addressing their

concerns and providing better management of the Bay restoration effort.

 

Another public criticism of the model has been that many practices, particularly agricultural ones, implemented

voluntarily, are not being accounted for in the model. While this statement is true, in reality, it is not a flaw of the model,

but rather a failure to collect the proper input information to feed into the model. The solution to this problem is to

provide better accounting, not to change any of the model parameters. In addition, this under-counting of implemented

practices does not affect the TMDL load allocations to the states which were based on the relative difference between

maximum implementation of practices and no-action.  

 

Use of the Model and TMDL Calculation Decisions

The calculation/modeling decisions which EPA made in developing the draft TMDL allocations, documented in section 6

of the TMDL report, are sound, reasonable, and well-based on the available information. These decisions also reflect an

exemplary degree of consultation with the Bay states through the Water Quality Goal Implementation Team, using input

from the Chesapeake Bay Program's expert work groups. We support EPA's decisions on the model parameters, such

as hydrologic period and critical conditions (section 6.1), and the procedures for determining attainment with water

quality standards, which reflect use of Chesapeake Bay science (section 6.2). We agree with EPA's rationale for using

the "implicit" Margin of Safety for the nutrient allocations. We applaud the transparency with which EPA has outlined the

allocation "rules" and methodology in section 6.3, and note that the "Principles and Guidelines" are not only sound but

reflect the seven years of experience (since the 2003 allocations) which EPA and the Bay state partners have in making

allocation decisions together. Including air deposition in the TMDL load allocations, as described, make sense.   

 

[FN 23]  Government Accountability Office Report (GAO-06-614T) "Chesapeake Bay Program: Improved Strategies

Needed to Better Guide Restoration Efforts" (July 13, 2006). 
 

Response 

EPA acknowledges receipt of the comment and thanks you for your comments in support of the development and application of the

Chesapeake TMDL.
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Comment ID 0480.1.001.015

Author Name: Falk Hilary

Organization: Choose Clean Water Coalition

The Chesapeake Bay Program models are a critical tool in the adaptive management framework currently employed by

the EPA and the Bay states to identify a path forward for restoration of the Chesapeake Bay. While water quality data

and the actual living resources in the Chesapeake Bay will ultimately determine when we have restored a clean Bay,

the Chesapeake Bay Program models help us develop a scientifically valid path to our goals. 
 

Response 

EPA acknowledges receipt of the comment and thanks you for your comments in support of the development and application of the

Chesapeake TMDL.

 

Comment ID 0482.1.001.008

Author Name: Bodine Susan

Organization: Agricultural Retailers Association et al.

B. EPA is Aware That It Is Relying on Inaccurate Information.

 

EPA is aware of the deficiencies of its modeling. While EPA claims that its model is "accurate and reliable," Draft TMDL

at 5-1, the agency knows that this is not a true statement. In fact, later EPA states that its models are uncertain "best

estimates." Draft TMDL, at 5-15.

 

In fact, as discussed below, EPA's models are not even best estimates because the agency knows today that it is

relying on inaccurate information. Nonetheless, EPA plans to finalize the TMDL without addressing these issues. See

letter dated June 11, 2010, from Shawn Garvin, Regional Administrator, EPA Region III, to the Principal's Staff

Committee (discussing EPA's plans to update the model to address known flaws in 2011, after the TMDL is

established). EPA made this decision even though it acknowledges that the allocations in the TMDL are likely to be

revised in 2011 when better data on the application and effectiveness of agriculture nutrient management plans and

better data on the extent of impervious surfaces in suburban development are incorporated in the Chesapeake Bay

watershed model. Id.

 

The watershed jurisdictions agree that the TMDL will necessarily change. According to the State of Maryland: "Given

significant time constraints and limitations of current data and models, it is almost certain that the TMDL allocations

associated with this Phase I Plan will change during Phase II." Draft Maryland WIP, at ES-2.

 

Pennsylvania notes that subdividing loads into a finer scale (by county) "cannot be initiated until EPA completes

revisions to the phase 5.3 Chesapeake Bay watershed model." Pennsylvania Draft WIP, at 7. According to New York,
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"[d]ue to past and potential future revisions of the draft nutrient and sediment load allocations and the short time frame

to prepare this Draft Phase I WIP" "it is not practical to establish specific nutrient reduction expectations, such as Waste

Load Allocations for individual discharges in this Draft Phase I WIP." Draft New York WIP, at 8.

 

Notwithstanding the fact that its model does not support such decisions, EPA has proposed a Draft TMDL that allocates

loadings at a very fine scale. Draft TMDL, section 8 and Appendix Q. These fine-scale load allocations are not

supported by data or EPA's models and thus are arbitrary and capricious. To justify its actions, EPA states that: "In no

case, does EPA anticipate any likelihood of a jurisdiction ‘over-controlling' between now and 2017 in this first phase of

planning and implementation." Id. This statement is not true because EPA has expressly set aside 5 percent of the

allocations to account for problems with its model. Draft TMDL, at 6-15 to 6-16. This temporary reserve is to cover the

contingency that the 2011 changes to the model result in more stringent allocations. However, we believe that once the

model fully accounts for best management practices employed by the agriculture and forestry community, the

allocations to those sectors will become less, not more, restrictive. Thus, the Draft TMDL includes at least 5 percent

over-control even using EPA's data.

 

In addition, EPA's claim that it is not over-controlling pollutant sources completely ignores the fact that the Draft TMDL

includes 480 pages of individual allocations to thousands of sources and that, for point source dischargers, those

allocations will have significant regulatory consequences. Those consequences will occur immediately for any source

that needs a new permit or needs to renew a permit. Unless EPA is planning to shut down the NPDES permitting

program (which itself would have dire consequences) the TMDL that EPA plans to establish on Dec. 31, 2010, will have

an immediate and direct impact on dischargers in the Chesapeake Bay watershed, including possible over-control. The

impact could fall particularly hard on small sources that EPA may seek to designate as point sources, such as small

animal feeding operations. In addition, to the extent that dischargers need to rely on credits from nonpoint sources to

meet the wasteload allocations of the TMDL, the inaccurate loadings attributed to the agriculture and forestry

community will reduce the availability of credits, as well as a state's ability to accurate calculate the amount of a

credit.[FN8]

 

EPA also obfuscates the inaccuracies in its model by failing to acknowledge its inherent uncertainty. External reviewers

have repeatedly recommended that EPA acknowledge the uncertainty in its models. Scientific and Technical Advisory

Committee, Chesapeake Bay Watershed Model Phase V Review (Feb. 20, 2008), at 3, 8 (hereinafter 2008 STAC

review). Instead of acknowledging uncertainty, however, EPA claims that: "Because of the amount of data and

resources taken to develop, calibrate, and verify the accuracy of the Bay models, the uncertainty of the suite of models

is minimized." Draft TMDL, at 5-1. This statement is patently absurd as a matter of statistical and modeling science.

Estimates derived from any model or body of data always involve a degree of uncertainty, and the responsible modeler

or statistician uses the underlying data and the model to specify how much uncertainty there is in the resulting

estimates. Good modeling science never entails creating models whose estimates are not uncertain; it involves using

science to define the amount of inevitable uncertainty that is present in any model's estimates. But in the case of the

Bay models, EPA not only has not defined the degree of uncertainty present in the estimates derived from the individual

submodels, it is ignoring the fact that when you bring such sub-models with unknown uncertainty together, the resulting

combined estimates necessarily have even greater degrees of uncertainty, again of unknown dimensions.

 

[FN8] The state of Maryland believes that there will be a substantial shortage of agricultural offsets since there are few

well established BMP options to cost-effectively achieve substantial load reductions beyond those already targeted

for the agricultural sector. Draft Maryland WIP, at 3-5. 
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Response 

EPA has publically committed to make refinements to the Phase 5.3Chesapeake Bay Watershed Model in 2011 to support the Phase

II Watershed Implementation Plans.  This is consistent with the five generations and many versions of the Watershed Model that

Chesapeake Bay Program decision makers have directed in order to support Chesapeake environmental management. The

Chesapeake Bay Program Watershed Model has been in use for over two decades.  It has been continually refined over that time

period.  The Phase 5.3 Watershed Model has been built through collaboration with federal, state, academic, and private partners and

is fully capable of decision support for the 2010 Chesapeake TMDL. 

 

The Phase II WIP development process will refine our knowledge of what’s needed to achieve the water quality standards and

restore the Chesapeake, but we disagree that there’s insufficient time for the Phase I WIP development or that individual waste load

allocations can’t be made.   The successful completion of the Phase I WIPs by the Bay States demonstrates this.  Also, we note that

ultimately, in the final TMDL the temporary reserve was not used.

 

We agree that the allocations will have significant regulatory consequences.  That, of course, is the point. We expect that the TMDL

will indeed have immediate and direct consequences on dischargers in the watershed, and point out that adaptive management used

in the Chesapeake Bay Program, which takes into account monitoring and research findings, and plans reductions with the models

but assesses achievement only with observed monitoring data, is protective of avoiding errors in requiring more nutrient controls

than are required for the Chesapeake restoration.

 

With respect to uncertainty, we note that uncertainty or equifinality are known issues with all deterministic watershed models,

however few models are analyzed to account for this.  The modified Monte Carlo or GLUE methods most often used as tools to

address equifinality are not feasible to implement on a watershed model of this complexity.

 

Comment ID 0496.1.001.004

Author Name: Allsbrook Lynn

Organization: City of Hampton, Virginia, Department of Public Works

--The Phase 5.3 model and model inputs are not sufficiently developed to produce reliable predictions.

--The modeling predictions do not justify use of the chlorophyll-a criteria as the basis for the James River basin

allocations. 
 

Response 

Please see EPA’s comprehensive responses to comment ID 0288.1.001.016.

 

Comment ID 0496.1.001.018
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Author Name: Allsbrook Lynn

Organization: City of Hampton, Virginia, Department of Public Works

V. THE PHASE 5.3 MODEL AND MODEL INPUTS ARE NOT SUFFICIENTLY DEVELOPED TO PRODUCE

RELIABLE PREDICTIONS

 

A. EPA has rushed the Model into service, and in the process has failed to comply with its own quality control

standards.

 

EPA's suggestion that the public and the regulated community should have confidence in the accuracy of the model

predictions and resulting allocations because "[t]he TMDL uses a series of models, calibrated to decades of water

quality data and other data, and refined based on input from dozens of Chesapeake Bay scientists" (see TMDL Report

at page iv) is misleading. While this may be the case for the other models used to develop the TMDL, it is not true for

either the Phase  5.3 Watershed Model or its inputs, which are critical elements in the decision support system used by

EPA to develop the proposed allocations. The Phase 5.3 Model undoubtedly has greater capabilities than previous

versions of the watershed model, but the Model is new, and in its headlong rush to complete the TMDL by an artificial

deadline, EPA is using the Model before it is fully calibrated and before verifying the accuracy of the land use inputs to

the Model. In fact, EPA has effectively acknowledged that the Model is not ready to produce reliable predictions by its

inability to establish the TMDL without a five percent "allocation reserve," its announced intention to begin recalibrating

the Model in October 2010 (after the TMDL is released for public comment), and its use of ranges of sediment loading

numbers (rather than a single number) for each basin allocation because the Model is unable to match observed data

for sediment loading.

 

EPA has developed many large, complex computer programs and systems that have been tested, improved, and

applied by the engineering and scientific community. Recognizing the importance of quality control and quality

assurance processes in the development and application of its environmental programs, EPA's Office of Environmental

Information Quality staff published a Quality Manual for Environmental Programs

(http://www.docstoc.com/docs/594179/EPA-Manual-EPA-Qualily-Manual-for-Environmental-Programs) in May 2000.

The primary goal of this manual is, "[t]o ensure that environmental programs and decisions are supported by data of the

type and quality needed and expected for their intended use, and that  decisions involving the design, construction, and

operation of environmental technology are supported by appropriate quality assured engineering standards and

practices." In this case, EPA has failed to meet the standards it set for itself in the Manual.  
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0497.1.001.009

Author Name: Hobbs Jack

Organization: Town of Amherst, Virginia
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We understand that the Draft TMDL is fundamentally and materially flawed as a technical matter, especially with

regards to the James River components. Serious chlorophyll standard and computer modeling deficiencies are

thoroughly documented in the comments of the Virginia Association of Municipal Wastewater Agencies, Inc.

("VAMWA"). We request that EPA fully consider and address all of VAMWA's comments, which we generally support

and hereby incorporate by reference as if fully set forth herein. 
 

Response 

Please see EPA’s comprehensive responses to comment ID 0288.1.001.016.

 

Comment ID 0499.1.001.003

Author Name: Grimm James

Organization: Texas Poultry Federation

Further concern lies with EPA's failure to provide complete documentation so that a full and complete review of the tools

and models used to develop the TMDL can be performed. In many locations the draft TMDL states that technical

documentation is provided via an URL.

 

Unfortunately, in may cases the links provided are incorrect. For instance, the draft TMDL (p. 1-2) states that the

technical documentation for each model is provided via an URL in Section 5:

 

Technical documentation for each of the Chesapeake Bay TMDL models-airshed, land change, Scenario Builder,

SPARROW, watershed, Bay water quality/sediment transport, oyster filter feeder and menhaden filter feeder-are

provided via URL in Section 5.

 

However, the links provided in the draft TMDL to the Scenario Builder documentation are incorrect. It is not possible for

the reader to locate the Scenario Builder documentation using the links provided in the draft TMDL document. For

example, on p. 4-31 of the draft TMDL, the following is stated:

 

Additional information related to Scenario Builder and its application in Bay TMDL development (USEPA 2010d) is at

The link provided [accessed October 27, 2010] does not take the reader to the referenced Scenario Builder

documentation.

 

The link provided directs the reader to the Chesapeake Bay Program "Modeling" web page where there is no mention

or link to the Scenario Builder documentation referenced in the draft TMDL. 
 

Response 

Please refer to the response to comment 0061.1.001.004.
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Comment ID 0506.1.001.003

Author Name: Schwalb Steven

Organization: Perdue Farms Incorporated

Further concern lies with EPA's failure to provide complete documentation so that a full and complete review of the tools

and models used to develop the TMDL can be performed. In many locations the draft TMDLstates that technical

documentation is provided via a URL. Unfortunately, in many cases the links provided are incorrect. For instance, the

draft TMDL (p. 1-2) states that the technical documentation for each model is provided via a URL in Section 5:

 

Technical documentation for each of the Chesapeake Bay TMDL models-airshed, land change, Scenario Builder,

SPARROW, watershed, Bay water quality/sediment transport, oyster filter feeder and menhaden filter feeder-are

provided via URL in Section 5.

 

However, the links provided in the draft TMDL to the Scenario Builder documentation are incorrect. It is not possible for

the reader to locate the Scenario Builder documentation using the links provided in the draft TMDL document. For

example, on p. 4-31 of the draft TMDL the following is stated:

 

Additional information related to Scenario Builder and its application in Bay TMDL development (USEPA 2010d) is at

http://www.chesapeakebay.net/modeling.aspx?menuitem=19303

 

The link provided [accessed October 27, 2010] does not take the reader to the referenced Scenario Builder

documentation. The link provided directs the reader to the Chesapeake Bay Program "Modeling" web page where there

is no mention or link to the Scenario Builder documentation referenced in the draft TMDL. 
 

Response 

Please refer to the response to comment 0061.1.001.004.

 

Comment ID 0515.1.001.005

Author Name: Crumb Edward

Organization: Binghamton-Johnson City Joint Sewage Board

C. The Chesapeake Bay Watershed Model Has Significant Issues, Errors, Omissions, and Biases

 

We endorse the NYS-DEC's concerns and criticisms of the Chesapeake Bay Watershed Model ("CBWM") stated at

pages 9 and 37-45 of the New York Draft Phase I Watershed Implementation Plan ("WIP-I"). The EPA has failed to

make public a final suite of modeling source code, data inputs and result outputs, nor - despite our express request -

has the corresponding code and data for the new Scenario Builder programming been made publicly available. As

stated in our October 29, 2010 letter (on-line Comment Docket Comment Attachment #145.1), we believe that this
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failure/refusal to provide public access violates the Administrative Procedure Act and renders any attempt to adopt or

approve the TMDL faulty.

 

The CBWM is not calibrated to and does not reflect New York's actual water quality ("WQ") at Towanda, Pennsylvania.

The EPA's "single reactor" approach to the Susquehanna River basin and northernmost Bay by treating the river and

Bay sub-segments CB1TF1 and CB1TF2 (consolidated segment CB1TF) as a "single reactor" from Cooperstown, New

York to beyond Havre de Grace, Maryland does not fairly reflect the reality of New York's non-impaired WQ and,

correspondingly, mandates that New York "over control" its discharges with the result that New York will be required to

resolve WQ issues and challenges from causes originating in other jurisdictions. The CBWM must be revised to correct

these shortcomings by adding a sufficient number of "sub-shed" input points in New York so that New York's superior

WQ can be fully-calibrated into the model. In this way, the TMDL can be corrected and restructured so as to reflect

corresponding requirements for those jurisdictions downstream from New York to be made fully responsible for

addressing their respective contributions to the degradation of the Bay. If the EPA fails to do so, then the CBWM

remains biased in a way that would permit jurisdictions downstream of New York to escape their proportionate duty to

remedy their share of the Bay watershed's WQ issues, and the TMDL may ultimately fail to achieve the desired results.

 

The CBWM does not reflect contributions of TN and TP from groundwater. The model's documentation does not

mention this source at all. Most importantly, the reliability of the CBWM must be seriously doubted because the model

does not accurately account for groundwater as a conveying source of nitrates. The United States Geological Study

("USGS") conducted a multi-year study of nitrate in groundwater throughout the Bay watershed. See,

<http://walrus.wr.usgs.gov/infobank/programs/html/factsheets/pdfs/2003_0091.pdf>, USGS Fact Sheet FS-091-03, in

which the USGS concluded, "An average of 48 percent of the nitrogen load in streams in the Bay watershed was

transported through groundwater, with a range of 17 to 80 percent in different streams." The USGS study also reports

that, due to lag time, the median age of this groundwater is 10 years with 25 percent of the samples having an age of 7

years or less and 75 percent of the samples having an age of up to 13 years. Accordingly, the absence of data inputs

for groundwater parameters is a substantial deficiency in the CBWM that renders it unreliable. Adoption of the TMDL

based on unreliable modeling would be arbitrary and capricious.

 

The CBWM does not account for climate-related factors such as major wet weather events or make allowances for

changing conditions in waterbodies due to seasonal weather patterns, storm effects, or climate change. The

Susquehanna River is flood prone. In the six years from 2004 through 2009, our Facilities have experienced four

federally-declared flood disasters - one exceeding a 500-year storm in 2006 that temporarily disabled the Facilities from

meeting their public health and environmental protection missions. The TMDL is based on annual loadings divided by

365 days per year, with no provision for seasonal variations in loadings. Given the observance of summer "dead zones"

devoid of DO in the Bay proper, we submit that such conditions require that the segment TMDLs for at least those

segments must contain loading allocations tailored to the seasonal WQ needs of the Bay. To do otherwise would build-

in a large risk that the TMDL will be ineffective in restoring the Bay. The TMDL must also make allowances for or grant

variances in the event of natural disasters. Further, the TMDL cannot realistically expect to require Bay watershed

communities to bear within 15 years the costs of undoing more than eight centuries of an ongoing natural erosion

process. We know from history that some 800 years ago our region was inhabited by members of the Susquehannock

tribe, from whom the Susquehanna River derived its name. In the native Algonquin tongue, the name "Susquehannock"

means "people of the muddy river". This highlights that it has been well-recognized throughout most of the past

millenium that the natural geology of the Susquehanna River basin in the Bay watershed has consistently produced

high sediment loadings that are then carried downstream by this major tributary river toward the Bay.
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The results from the CBWM do not appear to reflect "credit" for improvements already made. The EPA said that the

TMDL would afford jurisdictions credit for improvements made pre-TMDL final approval (see, Slide 16, EPA TMDL

Update Webinar #5 [July 8, 2010]). We do not see where the modeling affords credit for the upgrade of our Facilities.

Instead, as discussed above, the TMDL's WLAs for our Facilities are punitive in that the WLAs for our Facilities are

identical under both Appendix Q-1 (existing WQ scenario) and Q-2 (full federal backstop scenario). Why? There is no

scientific or technical justification presented by the EPA for its requirement in the TMDL that, at our presently-permitted

35 MGD 12-month rolling average monthly design flow (which became effective March 6, 2008), we would have to treat

to a maximum limit of 1.715 mg/L TN, 0.057 mg/L TP, and 8.576 mg/L Total Sediment effluent concentration. The

CBWM does not appear to afford any credit for New York's phosphorus ban law effective beginning August 14, 2010.

(As an aside, if other Bay jurisdictions have not yet adopted a phosphorus ban like New York's, they should immediately

do so [or, alternatively, the EPA's backstop allocations should so mandate]).

 

As to actual nutrient usage on New York agricultural lands, according to the Upper Susquehanna Coalition ("USC") and

the NYS-DEC, the CBWM model grossly overestimates fertilizer and nutrient application rates in New York (particularly

on hayfields and other crop lands, etc.). According to New York's draft WIP-I, when this was called to the EPA's

attention, the EPA chopped New York's loading allocations. (If the EPA is to be consistent, we would expect that it will

immediately increase New York's overall loading allocations to cover the above-detailed increased WLA allocations for

our Facilities which should be allowed based on our full permitted 35 MGD design flow).

 

With respect to suburban land characteristics, New York is not as impervious as assumed. USC and others estimate

that the EPA's CBWM overstates the factors for imperviousness by a magnitude of 2.5 in the New York portion of the

watershed. Correcting this defect will also impact all of the Delivery Coefficients applied to New York's point source

dischargers.

 

With respect to aerial deposition of TN landing within New York's portion of the Bay watershed, most originates outside

of our state. Where does the CBWM identify - by source state and/or Canada - where the TN comes from that is

deposited onto New York's Bay watershed lands? Such identification is critical for purposes of being able to plan for and

assess actions the EPA proposes to take under the Clean Air Act ("CAA").

 

Concerning open land animal impact, the "background" settings in the CBWM model do not appear to be realistic and

do not adequately reflect effect the extent of wild animal, bird and aquatic life. Because this background cannot be

reduced or eliminated without an over-aggressive hunting and fishing program (which would be extremely anti-

conservationist!), allocations to New York must not impinge on loadings from this source. The EPA's explanation that

the nutrients excreted/discharged by wildlife are "already in the environment" is fallacious: wouldn't the same be true as

to nutrients excreted/discharged by the human population and industries, not to mention sediment? What the EPA fails

to account for is the "release" of these nutrients and sediments through the digestion and elimination by wildlife, which

renders the nutrients and sediments more readily bio-available and subject to runoff/wash-off.

 

D. The CBWM Is Not Thoroughly Peer-Reviewed

 

The CBWM, especially the new Scenario Builder, is not adequately peer-reviewed. No peer-review reports for it are

listed in Appendix B. Moreover, as an engineering tool, all modeling should be "peer-reviewed" in accordance with

American Society of Civil Engineers' ("ASCE") standards, in addition to scientific reviews. So also should the TMDL be
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subjected to a peer-review. See, <http://www.asce.org/Content.aspx?id=29723> and

<http://www.asce.org/uploadedFiles/Leadership_Resources/Peer_Review/ASCE-3282- PeerReview_bro.pdf> for a

description of the ASCE's policy, standards, and program for peer-review. 
 

Response 

Availability of CBP model and Scenario Build documentation and code

The Phase 5.3 Watershed Model and Scenario Builder have been developed as open source, public domain models that have been

developed and applied in open public meetings over the last decade.  Initial drafts of the model documentation have been available

on-line since 2008. When the Chesapeake TMDL is published at the close of December 2010, all of the final documentation of the

Phase 5.3 Watershed Model and Scenario Builder documentation, code, and data used to develop and apply the models will be are

on the web and fully available.

Scenario Builder and Watershed Model downloadable information

Scenario Builder documentation (uploaded 9/16/10), source code (10/29), and database (11/5) are available on this site:

ftp://ftp.chesapeakebay.net/Modeling/ScenarioBuilder/

 

Scenario Builder inputs and outputs are available on this ftp site (continually updated as new results are run):

ftp://ftp.chesapeakebay.net/Modeling/phase5/Phase53_Loads-Acres-BMPs/

 

Phase 5.3 watershed model information is available here:

http://ches.communitymodeling.org/models/CBPhase5/index.php

 

The Phase 5.3 Chesapeake Bay Watershed Model calibration at the Towanda monitoring station was reviewed using the BIAS

statistic.  Using this statistic the Phase 5.3 Model outputs of flow and nutrient loads were compared to USGS observed flow and

nutrient loads estimates. The BIAS statistic measures the average trend of the simulated data to be larger or smaller than their

observed counterpart. The optimal value is 0.0 and low values indicate an accurate model simulation. The Phase 5.3 Model river-

segment where Towanda, PA is located (SU7_0850_0730) has an annual BIAS value of -1 % for flow and -9 % for nitrogen and

phosphorus. According to Moriasi et al., (2007) monthly BIAS values lower than +/-10% for flow and lower than +/- 25% for

nutrients suggest very good model performance.  Based on this metric the Phase 5.3 Model has a reasonable representation of the

flows and loads from the Towanda, PA monitoring station.

 

Moriasi, D. N., J. G. Arnold, M. W.Van Liew, R. L. Bingner, R. D. Harmel, and T. L. Veith. 2007. Model evaluation guidelines for

systematic quantification of accuracy in watershed simulations. Trans. ASABE 50(3): 885900.

 

The Phase 5.3 Watershed Model has a full simulation of surface and subsurface hydrology. USGS estimates that generally almost

half of the nitrogen that reaches the tidal water flows through the groundwater at some point in its path to the Bay and this is what

the Watershed Model is calibrated to.  Groundwater lag time is not simulated in HSPF (Hydrologic Simulation Program - Fortran),

which is the basis for the Phase 5.3 Watershed Model.  Scenarios run on the watershed model are designed to be the loads given a

constant state of management and in this regard lag time simulation in management scenarios would be irrelevant.  Nevertheless,

work is underway by USGS colleagues in the Delmarva region to develop groundwater lag time model simulation capabilities.

The Phase 5.3 Watershed Model is calibrated to a twenty year period which includes two extreme 100 year events, one on the
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Susquehanna, the Big Melt in January 2005 and the other on the Potomac and James in 1993 from Hurricane Juan.  The extreme

events, high flow events, and droughts, are all simulated and calibrated to in the Phase 5.3 Model that’s applied in the 2010

Chesapeake TMDL.

 

Nutrient reductions are credited in the TMDL as they’re made.  The phosphorus ban has been credited in the other Bay States for

more than a decade as they’ve passed P-bans earlier.

 

With respect to the fertilizer and manure inputs to New York agricultural land these inputs are considered to be reasonable estimates

based on known factors such as the numbers and types of animals present in the watershed and the estimated manure nutrient loads

from those animals.  With respect to errors in point source design flows, the Phase 5.3 Watershed Model has the most complete

point source record of any previous phase over the past two decades.  Nevertheless, EPA is always ready to correct its point source

data base and welcomes any corrections to the data that the reviewer may provide.

 

With regards to the estimates of the urban developed land the documentation of how this land use was developed can be found in

Section 4 of the Phase 5.3 Chesapeake Bay Watershed Model documentation at

http://www.chesapeakebay.net/model_phase5.aspx?menuitem=26169.

 

With respect to natural background loads from wildlife, the calibration approach used in the Phase 5.3 Model is clearly documented.

 Since observed land use loads are used in the calibration, and since the observed land uses such as forest were not biotic and devoid

of wildlife when the exported nutrient loads were observed, then obviously wildlife is part of the baseline observations and hence a

part of the calibration.

 

With respect to peer reviews of the Phase 5.3 Model, there have been 2 major independent reviews of the Phase 5 Model in 2005

and 2008 by academic modelers from Penn State, Virginia Tech, Duke, University of North Carolina, University of Maryland

Baltimore County, and University of Florida.  The peer reviews follow the guidance for regulatory models developed by EPA’s

Science Advisory Board available at http://www.epa.gov/spc/pdfs/modelpr.pdf.

 

 

The reviews and responses can be found here:

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Review_of_the_Chesapeake_Bay_Watershed_Modeling_Effort_2005.p

df

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Response_Chesapeake_Bay_Watershed_Modeling_Effort_Review%20-

%202005.pdf

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Review_Chesapeake_Bay_Watershed_Modeling_Effort_2008.pdf

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Response_Chesapeake_Bay_Watershed_Modeling_Review_1-09.pdf
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Comment ID 0530.1.001.006

Author Name: Gulibon Grant

Organization: Pennsylvania Builders Association

Issue #3: Questions persist regarding the accuracy of the Chesapeake Bay TMDL modeling.

 

Pennsylvania's home builders are also concerned that the science underlying development of the Chesapeake Bay

TMDL modeling be complete and accurate. Given the size and complexity needed to develop a model replicating the

64,000-square mile Bay watershed, it is understandably time-consuming and challenging both to get it to simulate

existing conditions and to determine the effect that changes to the model itself produce in the bay (in effect, to allow it to

predict conditions that have never existed).

 

EPA's stated plan is to produce a final TMDL by the end of 2010. To meet this deadline, the affected states must submit

their final Phase I WIPs by November 29, 2010 for EPA's approval, at which time EPA will then approve or modify the

state WIPs with backstop allocations. At the same time, however, EPA admits that the latest updates to the computer

modeling, which were used to set the pollutant loading targets for both the TMDL and the WIPs, have proven to be

unreliable. Therefore, the pollutant loadings that will be part of the "final" TMDL approved by December 31, 2010 are to

be considered "provisional." If necessary, after fixing the computer modeling, EPA will reopen the TMDL in 2011 to

finalize the state loadings allocations for pollutants.

 

At the same time, the TMDL and its implementation plans must be supported by data and modeling that is credible,

reproducible, and transparent. Much of the data that is said to support the TMDL, however, has either not been made

available or is otherwise so technically complex and complicated that review in such a short period of time is

impossible. The computer modeling that forms the basis of the proposed Chesapeake Bay TMDL is exceedingly

complex, expensive, and unique, making it unlikely that similar computer models could be duplicated for other

watersheds anywhere else soon. EPA has described the modeling development in Section 6 of the proposal, including

how the state and watershed pollutant loadings were developed.

 

However, many supporting documents for the modeling that explain EPA's assumptions about such modeled

characteristics as land use within the watershed, the amount and growth of impervious pavement surfaces, Best

Management Practices (BMPs) in place in the Bay states, "acceptable" BMPs that states may use to meet the TMDL,

etc. are not currently available in the docket. Therefore, the basic background assumptions of the modeling, the

available technologies to reduce the regulated pollutants, population growth estimates, the data sources for EPA's

estimates of the deposition of pollutants from airborne emissions, etc. are not available for review by the public.

 

Any TMDL, especially one which will have such a significant impact on the states covered by the rule, should not be

finalized when it is known to have deficiencies, and PBA urges EPA to fix the modeling and publish it for public review

and comment before finalizing the TMDL. 
 

Response 
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Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0543.1.001.001

Author Name: Boesch Donald

Organization: Chesapeake Research Consortium

We are submitting these comments on the Draft Total Maximum Daily Load (TMDL) for the Chesapeake Bay as senior

leaders within the regional environmental research community. The comments represent neither the formal positions of

our institutions, The Chesapeake Bay Program's Science and Technical Advisory Committee, nor the Chesapeake

Research Consortium, but our representation of what we are confident are the widely shared views of the involved

academic research community concerning the scientific bases for a very important technical element of the Draft TMDL.

This element is the modeling tools that comprise the Chesapeake Bay TMDL modeling framework, particularly the

Chesapeake Bay Watershed Model and the Chesapeake Bay Water Quality and Sediment Transport Model (hereinafter

the Watershed Model and Bay Water Quality Model).

 

The famous statistician George E.P. Box once wrote: "Essentially, all models are wrong, but some are useful." This

essentially sums up the common view of the regional scientific community concerning the Watershed and Bay Water

Quality Models. That is, scientists are acutely aware of the many unknowns and uncertainties about the properties,

processes and parameters included in the models that limit the accuracy of any model, particularly models of such large

and complex ecosystems as the Chesapeake Bay and its watershed. But, are these models useful in setting the

direction, amount and distribution of nutrient and sediment load reductions required to achieve the designated water

quality criteria? In our judgment, the consensus of the scientific community is that they are both useful and adequate for

these purposes.

 

In this vein, the Draft TMDL acknowledges "the models produce estimates, not perfect forecasts" and "reduce, but do

not eliminate, uncertainty in environmental decision making." From the perspective of environmental scientists, it is

reassuring that the Draft TMDL notes that "ultimately, the Chesapeake Bay TMDL was based on the overall

corroboration of the Chesapeake Bay models, monitoring, and environmental research." Both the Draft TMDL and the

component models that underpin it incorporate extensive monitoring data, research outcomes and alternate modeling

approaches.

 

Examples of the extensive incorporation of research outcomes and monitoring data include: empirical regressions of

wet deposition that are combined with a continental scale air quality model in the Airshed Model; combining advanced

growth allocation models with empirically derived, cellular models in the Land Change Model; reconciliation of the

deterministic Watershed Model with the observation-driven SPARROW model; extensive calibration of the Watershed

Model with in-stream flow gauging and water quality monitoring, and incorporation of the latest research on turbidity and

light limitation of submersed aquatic vegetation in the Criteria Assessment for water quality, to name just a few. 
 

Response 

EPA acknowledges and agrees with these comments. 
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Comment ID 0543.1.001.003

Author Name: Boesch Donald

Organization: Chesapeake Research Consortium

The close relationship of this strategic management modeling framework with the research enterprise and monitoring

programs will remain critical going forward. Because models are not perfect forecasts they must be verified with real-

world observations and improved based on new understanding within an adaptive management framework. The

requirement for adaptive implementation of watershed improvement plans designed to achieve TMDLs was eloquently

reasoned in the 2001 National Research Council report Assessing the TMDL Approach to Water Quality Management.

Because the models are regarded as useful and adequate for the purpose, there is no reason to delay moving forward

with implementation until they are "perfect," in fact, the models can, at this point, only be improved through this adaptive

implementation approach.

 

We realize that jurisdictions have concerns that load reductions from various management practices are not adequately

credited in the allocation of load reductions. However, this is not a failure of the Watershed and Bay Water Quality

Models in adequately determining the TMDLs that will achieve water quality standards, but rather a question of the

effectiveness of various management practices. The effectiveness of such practices can never be determined simply by

the models, but only through demonstration by appropriate monitoring under a range of conditions and pertinent

research. In that regard, the models themselves do not demonstrate progress in load reductions or the load reductions

still required; these are a function of the assumptions made in the models on management practice effectiveness. If,

during the multi-year implementation process, the practices are demonstrated to be effective then the associated

greater load reductions can then be credited.

 

It must also be understood that the models used to develop the Chesapeake Bay TMDL simulate a 10-year hydrologic

period from 1991 to 2000. They are strategic models designed to determine annual loads for an average year. They are

not designed to assess the loads or effects on water quality for a given year, nor should they be trusted to precisely

determine the reduction in loading to the Bay of a specific management practice in a specific part of the watershed.

While this strategic approach is very appropriate for the purpose of a TMDL, including subwatershed-scale allocations,

more tactical models that are capable of projections for a specific year for comparison to observed water quality

conditions would be useful in the adaptive implementation of watershed improvement programs over the next 15 years.

 

Both the Watershed Model, based on the widely used HSPF model, and the Bay Water Quality Model, based on the

CH3D hydrologic transport model combined with a novel eutrophication model, are regarded as state-of-the-art by the

community of practice within environmental engineering and management. At least the earlier versions of the

Watershed Model are open-sourced models that the Chesapeake Bay Program has made available to interested users

and there have been many applications of the model that demonstrate its utility and replicability. The Bay Water Quality

Model has more substantial computational requirements that limit access and use by other interested scientists. The

Chesapeake Bay scientific community has, however, been developing other, accessible, open-source environmental

models to support research and management under the Chesapeake Community Modeling Program (CCMP). In

general, these models have produced similar results for projections of water quality as a function of nutrient loading,

lending confidence to the use of the Bay Water Quality Model.
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Particularly through the Chesapeake Bay Program's Scientific and Technical Review Committee (STAC), experts in

both the regional and national scientific and engineering communities have been regularly engaged in peer review of

component models or critical assumptions of these models. In fact, the Bay Program has consistently sought external

review from the larger scientific community on model components, as well as comprehensive reviews of the model

structure. The following STAC peer reviews available on its website http://www.chesapeake.org/stac/stacpubs.html#RR

include:

• Review of Land-Use and Land-Cover Dataset and Methodology (September 2010)

 

• Review of Water Clarity and SAV Components of the Chesapeake Bay Program Water Quality and Sediment

Transport Model (March 2010)

• Chesapeake Bay Land Change Model Review (November 2008)

• Chesapeake Bay Watershed Model Phase V Review (February 2007)

• Requested Review of Procedures of the UMD/MAWP Best Practice Project Year 2 (November 2008)

• Review of the Chesapeake Bay Watershed Modeling Effort (June 2005)

• Review of Draft Ambient Water Quality Criteria for Dissolved Oxygen, Water Clarity and Chlorophyll a for the

Chesapeake Bay and Tidal Tributaries (July 2002)

• Review of the Chesapeake Bay Water Quality Model (February 2000)

 

Some of these reviews have been very critical of the models or their assumptions; however, these criticisms should be

considered as part of the scientific process of rigorous review and recommendations for improvement. Nonetheless, we

believe that the substantial majority of knowledgeable environmental scientists in the region agrees with the premise

that the modeling framework used to develop the Draft TMDL represents the best current incorporation of available

science with which to set and allocate maximum loads within the watershed.  
 

Response 

EPA acknowledges and agrees with these comments. EPA has long embraced the need for independent scientific peer review of the

full range of models, tools and criteria used in supporting Chesapeake Bay restoration and protection decision making. EPA

acknowledges the tireless efforts of hundreds of individual scientists, many drawn from across the country, who participated in the

many independent scientific peer reviews sponsored by the Chesapeake Bay Program’s Scientific and Technical Advisory

Committee.

 

EPA has also embraced open source, public domain Bay models, with the Phase 5 Bay Watershed Model being one the first open-

source models posted on the Chesapeake Community Modeling Program’s website.  The collaborative work in the development and

application of these models included technical staff and decision makers from the seven watershed jurisdictions, the scientific

community, and federal agencies.  EPA looks forward to expanding the suite of models available to decision makers through

ongoing and future collaborative efforts working with the Chesapeake Community Modeling Program.

 

Comment ID 0546.1.001.004

Author Name: Cameron Beverly
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Organization: City of Fredericksburg, Virginia

We understand that the Draft TMDL is fundamentally and materially flawed. These deficiencies are thoroughly

documented in the comments of the Virginia Association of Municipal Wastewater Agencies, Inc. ("VAMWA"), the

Rappahannock River Basin Commission ("RRBC") and the Virginia Municipal Stormwater Association ("VAMSA"). We

request that EPA fully consider and address all of VAMWA's the RRBC's and VAMSA's comments, which we generally

support and hereby incorporate by reference as if fully set forth herein. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0548.1.001.010

Author Name: Smith Brooks

Organization: Utility Water Act Group

8. UWAG questions the readiness of the models for TMDL development and implementation.

 

The models underlying the Bay TMDL have been in development for decades. The two major components of EPA's

modeling framework are the Phase 5.3 Chesapeake Bay Watershed Model and the Sediment Transport Model. Bay

TMDL at 5-15. These models provide EPA with unparalleled scientific understanding of the myriad challenges

confronting the Bay watershed. However, these models are nothing more than tools to inform EPA's decisionmaking -

tools as susceptible to error as any other. For this reason, EPA has already committed to additional modeling

"refinements" in 2011, and possible further modifications to the Phase 5.3 model in 2017. See, e.g., Letter from EPA

Region III to the watershed states dated July 1, 2010. EPA has also committed to incorporate any corresponding

adjustments to the allocations from these modeling refinements into the next round of state WIPs in 2011. Id.

 

A number of critical modeling errors - both inputs and outputs - have already been identified by the watershed states

and stakeholders. These errors include:

 

• EPA's models have not been fully validated or peer reviewed, and the records of validation and review have not been

made available to the public;

• EPA's models were calibrated using data from years with widely varying hydrologic conditions that are not

representative of the conditions being projected through the TMDL;

• EPA has not explained, justified or documented the actual uncertainty/error/precision of the models;

• The groundwater inputs to the models are not representative of actual conditions;

• The impact of urban stormwater loads is highly sensitive to EPA's assumptions regarding urban land uses, which have

not been validated or subjected to public review; and  

• The models are so complex and highly parameterized that it is possible to obtain the "right" answer for the "wrong"

reason.
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EPA seems inclined to simply "punt" these errors to the modeling refinement process in 2011 (i.e., after the TMDL has

been finalized). UWAG respectfully submits that EPA cannot do so without first assessing whether the modeling errors

compromise the integrity of the modeling projections, especially those that will compel regulatory costs and the threat of

fines and penalties for regulated point sources. In other words, are the models "good enough" to support allocation

decisions that may have an immediate and profound impact on regulated entities? What is the margin of error in EPA's

projections? How might that margin influence the discretion permitting authorities have to establish NPDES permit limits

and conditions based on EPA's TMDL allocations?

 

UWAG urges EPA to be transparent in its TMDL decision-making by specifically listing the modeling issues to be

addressed, along with their anticipated impacts on the TMDL itself (e.g., on specific wasteload and load allocations, or

EPA's assignment of reductions among different sources/sectors). Furthermore, EPA needs to provide additional

opportunity for public review and comment on the models, their inputs and outputs, and their effects on the TMDL

before making any final TMDL decision. EPA also needs to ensure that permitting, planning, and enforcement decisions

are not made based on model projections and TMDL allocations that may change as modeling issues are addressed

and resolved. 
 

Response 

The Chesapeake Bay Program Watershed Model has been in use for over two decades.  It has been continually refined over that

time period.  The Phase 5.3 Watershed Model has been built through collaboration with federal, state, academic, and private

partners and is fully capable of decision support for the 2010 Chesapeake TMDL.  Of course the CBP Watershed Model will

continue to be refined in 2011 to support the Phase II WIPs.  This is consistent with the five generations and many versions of the

Watershed Model that that Chesapeake Bay Program decision makers have directed in order to support Chesapeake environmental

management.

 

With respect to peer reviews of the Phase 5.3 Model, there have been 2 major independent reviews of the Phase 5 Model in 2005

and 2008 by academic modelers from Penn State, Virginia Tech, Duke, University of North Carolina, University of Maryland

Baltimore County, and University of Florida.  The peer reviews follow the guidance for regulatory models developed by EPA’s

Science Advisory Board available at http://www.epa.gov/spc/pdfs/modelpr.pdf.

 

The reviews and responses can be found here:

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Review_of_the_Chesapeake_Bay_Watershed_Modeling_Effort_2005.p

df

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Response_Chesapeake_Bay_Watershed_Modeling_Effort_Review%20-

%202005.pdf

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Review_Chesapeake_Bay_Watershed_Modeling_Effort_2008.pdf

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Response_Chesapeake_Bay_Watershed_Modeling_Review_1-09.pdf

 

With regards to the calibration and application period of the model the Phase 5.3 Model has a calibration period of two decades,

from 1985 to 2005, which is a period of high and low flows and extreme events that is more than enough to allow the projection of

the model to the TMDL year of 2010.
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With regards to model uncertainty and equifinality which are known issues with all deterministic watershed models, we note that in

the current state of science few models are analyzed to account for this.  The modified Monte Carlo or GLUE methods most often

used as tools to address equifinality are not feasible to implement on a watershed model of this complexity.

 

With regards to groundwater loads, the groundwater delivery of water and nutrients is simulated in the Phase 5.3 watershed model.

Please see the Phase 5.3 Chesapeake Bay Watershed Model documentation at

http://www.chesapeakebay.net/model_phase5.aspx?menuitem=26169 for more details.

 

With regards to the estimates of the urban developed land the documentation of how this land use was developed can be found in

Section 4 of the Phase 5.3 Chesapeake Bay Watershed Model documentation at

http://www.chesapeakebay.net/model_phase5.aspx?menuitem=26169.

 

 

Comment ID 0554.1.001.011

Author Name: Murphy James

Organization: National Wildlife Federation (NWF)

The Draft TMDL fails to incorporate climate change in two important ways. First, its hydrologic modeling uses data from

two decades ago, rather than looking forward to project how climate change will impact future conditions in the Bay. 
 

Response 

Please see the response to comment 0554.1.001.015.

 

Comment ID 0554.1.001.015

Author Name: Murphy James

Organization: National Wildlife Federation (NWF)

In finalizing the Chesapeake Bay TMDL, EPA must use modeling that considers currently occurring and predicted future

climate change-induced changes in precipitation and other conditions as well as the resulting effect on the magnitude

and timing of runoff, increased pollutant loads flushed into waters from failing or overwhelmed waste management

systems, altered water temperature, altered flow regimes, and altered water levels, including sea-level rise. EPA must

consider these climate change-related impacts in the establishment of WLAs, LAs, the overall loading capacity,

seasonal variation analysis, critical conditions analysis, and explicitly incorporate any uncertainty into the establishment

of the MOS. Consequently, CWA permits, issued for discharges of pollutants covered by the TMDL into Bay basin

waters, must have effluent limits designed to meet WLAs that account for climate change. Similarly, nonpoint source

cleanup programs should account for climate change impacts on water quality and bedesigned to ensure water quality

in light of the challenges presented by a warming world. Only by incorporating climate change in this manner into the

Chapter 1 – Comments and Responses Chesapeake Bay Program Models

106212/27/2010 06:44 PM EST



 

final TMDL, will it be properly protective of the Bay and in compliance with the requirements of the CWA. 
 

Response 

A preliminary analysis of the influence climate change on estimated Chesapeake watershed flows, nutrient, and sediment loads has

been included in the TMDL documentation—please see Appendix E. Summary of Initial Climate Change Impacts on the

Chesapeake Bay Watershed Flows and Loads.

 

Appendix E describes a preliminary assessment of climate change impacts on the Chesapeake Bay using an earlier version of the

Phase 5 Chesapeake Bay Watershed Model (Phase 5.2) and tools developed for EPA’s BASINS 4 system including the Climate

Assessment Tool (CAT). Flows and associated nutrient and sediment loads were assessed in all river basins of the Chesapeake Bay

with three key climate change scenarios reflecting the range of potential changes in temperature and precipitation in the year 2030.

The three key scenarios came from a larger set of 42 climate change scenarios that were evaluated from 7 Global Climate Models

(GCMs), 2 scenarios from the Intergovernmental Panel on Climate Change (IPCC) SRES (Special Report on Emissions Scenarios)

storylines, and 3 assumptions about precipitation intensity in the largest events.

 

In 2017 a more complete analysis of climate change effects on TMDL nutrient and sediment loads will be made during a mid-

course assessment of Chesapeake TMDL progress, as called for in Section 203 of the Chesapeake Executive Order (May 12, 2009).

(http://executiveorder.chesapeakebay.net/EO/file.axd?file=2009%2f8%2fChesapeake+Executive+Order.pdf ). The Executive Order

directs the assessment of “the impacts of a changing climate on the Chesapeake Bay and develop[ment of] a strategy for adapting

natural resource programs and public infrastructure to the impacts of a changing climate on water quality and living resources of the

Chesapeake Bay watershed”

 

A subsequent Executive Order Strategy (May 12, 2010)

(http://executiveorder.chesapeakebay.net/file.axd?file=2010%2f5%2fChesapeake+EO+Strategy%20.pdf) calls for ensuring the

“TMDL allocations account for climate change impacts, and that  EPA and USGS will work in conjunction with the states to

conduct an analysis by 2017 to consider accounting for uncertainties of climate change in TMDL allocations.”  Since the TMDL

nutrient and sediment allocation are caps, any increases in loads due to climate change will need to be offset by further management

action to ensure the Chesapeake water quality standards are achieved.

 

 

Comment ID 0568.1.001.003

Author Name: Eisel James

Organization: Delaware County, New York

It is the position of DCAP and Delaware County that equitable N and P allocations based on reality are not possible

given the poor quality of the dataset being used in the EPA Chesapeake TMDL model. 

 

It is our understanding that EPA's model incorporated false assumptions that were only corrected when the Upper
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Susquehanna Coalition recognized the errors. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0568.1.001.008

Author Name: Eisel James

Organization: Delaware County, New York

Model review

1) Revisit the models used to determine N and P allocations and:

a) Use the year 2000 as a baseline rather than 2009, and acknowledge the work that New York has done since we

became partners in the Chesapeake Bay Program. The reductions in our N and P concentrations since that time should

be counted towards achieving our reductions.

b) Put the adoption of the TMDL on hold pending adequate outreach with New York stakeholders. There is a wealth of

regional and local knowledge that could inform further model iterations.  
 

Response 

EPA led a dialogue with all watershed jurisdictions, including NY, for over 2 years on the approach that should be used to allocate

loadings to all states. While numerous methods were considered, EPA could not arrive at a consensus methodology for all states.

The methodology used did enjoy the most agreement of any methodology considered among the jurisdictions. The methodology

used was, in part, based on the loadings expected under current land use and design flows from WWTP facilities. Current land use

and design flow of WWTPs is a common approach used in developing TMDLs, including New York. Of the thousands of TMDLs

developed in the Bay watershed, EPA is aware of only a few TMDLs that were based on past land use.  The reason for this

approach is straightforward. That is, in establishing a TMDL, one allocates to various sources contributing to the problem. When

developing an allocation approach it stands to reason that the approach should consider the existence of those sources. So to suggest

an approach that ‘pretends’ that the population and land use is different than the existing levels is inappropriate in EPA’s opinion.

Consistency with other TMDL practices is one of the reasons why the Bay partner states supported the method for allocating loads

to the states that include using existing land use and design flows for WWTPs.

 

At an October 29, 2009 meeting among all states Principals’ Staff Committee members, including New York, the proposed method

was accepted by all states except New York. New York abstained from an opinion during that meeting. Subsequent to that meeting

New York and West Virginia expressed their disagreement with the method, citing various reasons. Having no other method by

which to allocate loads among the various jurisdictions, EPA used the method, with two significant exceptions, that gained

widespread agreement among the states for the target loadings for nitrogen and phosphorus when these loads were provided to the

states in a letter of July 1, 2010. Those exceptions were that EPA provided additional loading to both West Virginia and New York

above that loading which those states would have received using the allocation methodology. More specifically, EPA ‘bumped’ the
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West Virginia allocation by 200,000 pounds per year of phosphorus and the New York allocation by 750,000 pounds per year of

nitrogen.

 

So the point remains that to restore the Chesapeake Bay, all jurisdictions and all sectors will need to achieve reductions of nitrogen

and phosphorous. EPA used its discretion, based on extensive input from the Bay partners, to develop a rational science-based

methodology to divide that allowable loading among the bay jurisdictions. To address the concerns raised by the headwater states of

New York and West Virginia, EPA provided additional loadings to those states.

 

Comment ID 0569.1.001.005

Author Name: Blackwood Wade

Organization: American Canoe Association

3. Attempts to question the validity of the computer models used to develop the Bay-wide TMDL are not based in

science. They are a poorly disguised red hearing meant to stir up blind opposition, in hopes of delaying or preventing

implementation of this TMDL, and any other TMDL that relies on modeling. The reality is this: (a) There is no way to

establish a TMDL without relying on models; and (b) The Bay model was developed through the careful work and

review of dedicated scientific professionals. EPA should ignore these baseless attacks and have faith in the model. 
 

Response 

EPA acknowledges and agrees with the comment

 

Comment ID 0571.1.001.008

Author Name: Rountree Glynn

Organization: National Association of Home Builders (NAHB)

2. Provide access to the background modeling and technical decisions and assumptions that EPA has made regarding

the proposal (see comment II below for more on this suggestion), and 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0571.1.001.012

Author Name: Rountree Glynn
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Organization: National Association of Home Builders (NAHB)

III. The TMDL Lacks Sufficient Technical Support. 

 

The TMDL and its implementation plans must be supported by data and modeling that is credible, reproducible, and

transparent. Much of the supporting data, however, has either not been made available or is otherwise so technically

complex and complicated that review in such a short period of time is impossible.

 

a. The Processes and Assumptions Within the TMDL are Not Transparent. The computer modeling that forms the basis

of the proposed Chesapeake Bay TMDL is exceedingly complex and expensive and is also unique, making it unlikely

that similar computer models could be duplicated for other watersheds anywhere else soon. EPA has described the

modeling development in Section 6 of the proposal, including how the state and watershed pollutant loadings were

developed. However, many of the supporting documents are not available in the docket.[FN 21] These include the

documents that explain EPA's assumptions about such modeled characteristics as land use within the watershed, the

amount and growth of impervious pavement surfaces, Best Management Practices (BMPs) in place in the Bay states,

the "acceptable" BMPs that states may use to meet the TMDL, etc.

 

Therefore, the basic assumptions of the modeling, the available technologies to reduce the regulated pollutants,

population growth estimates, the data sources for EPA's estimates of the deposition of pollutants from airborne

emissions, etc. are not available for review by the public. How can EPA claim to have developed a legitimate program if

the proposal lacks documentation explaining what method it used for measuring expected pollutant load reductions

associated with the TMDL or reliable data on the number of active construction sites, the regulated universe, or the

performance effectiveness of "acceptable" BMPs?  

 

The APA [FN 22] compels EPA to engage in reasoned decision-making, which requires EPA to affirm that all factors

relevant to the decision have been considered. Contrary to this directive, EPA has failed to provide any supporting

documentation to demonstrate that such a study has been conducted. As a result, the public has no assurance that the

agency has properly calculated the loadings, benefits, costs, and other relevant and important elements that necessarily

must provide the foundation for rulemaking. Absent an administrative record that adequately supports the proposal, the

public is unable to knowledgeably comment  on, and participate in, the rulemaking process proposed here. NAHB

believes that the sheer volume of supporting documentation, the inconsistencies among documents, the lack of actual

urban runoff or construction site data, and the failure to provide a clear picture of the implementation expectations

makes it very difficult for the public to understand the impact of the proposed TMDL. Further, we believe that there is

insufficient data to support the proposal. As courts have recognized, meaningful comment on proposed rules can be

precluded by the failure of agencies to disclose especially relevant information. [FN 23] It is contrary to the purpose of

the APA's requirements to promulgate rules based on inadequate data or data that are known only to the agency.[FN

24]

 

EPA has failed to provide any supporting documentation to demonstrate that such a study has been conducted. As a

result, the public has no assurance that the agency has properly calculated the loadings, benefits, costs, and other

relevant and important elements that necessarily must provide the foundation for rulemaking. Absent an administrative

record that adequately supports the proposal, the public is unable to knowledgeably comment on, and participate in, the

rulemaking process.
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NAHB believes that the sheer volume of supporting documentation, the inconsistencies among documents, the lack of

actual urban runoff or construction site data, and the failure to provide a clear picture of the implementation

expectations makes it very difficult for the public to understand the impact of the proposed TMDL. Further, we believe

that there is insufficient data to support the proposal. As courts have recognized, meaningful comment on proposed

rules can be precluded by the failure of agencies to disclose especially relevant information. It is not consonant with the

purpose of a rulemaking proceeding to promulgate rules on the basis of inadequate data or data that is known only to

the agency.[FN 25] Finally, EPA's failure to make adequate information about this important model available for public

review is not only a violation of the APA, as discussed above, it is a violation of 40 C.F.R. 130.7(c)(1)(ii), which requires

that calculations used to establish TMDLs be subject to public review.

 

NAHB strongly urges EPA to set up a public website dedicated to the modeling effort done for the Chesapeake Bay

TMDL, post all past and new documents related to the modeling effort, and allow the public time to review and comment

on all decisions regarding the modeling. This is especially important in light of the fact that the latest update of the

Watershed model is known by EPA to be deficient and may require that EPA reopen the TMDL in 2011 to revise the

TMDL's goals for pollutant loadings.    

 

 

[FN 21] At the time of writing these comments, the docket for the proposal, EPA-R03-OW-2010-0736, contains only the

proposal itself, various appendices, and public comments to request an extension of the comment period or other short

public comments on the proposal.  

 

[FN 22] 5 U.S.C. § 501 et seq. 

 

[FN 23] See e.g. Gerber v. Norton, 294 F.3d at 179 (holding that the agency did not provide a meaningful opportunity

for public comment where it failed to make key information available for comment).  

 

[FN 24] See e.g. id; Engine Mfrs. Ass'n v. EPA, 20 F.3d 1177, 1181 (D.C. Cir. 1994) (the APA "requires the agency to

make available to the public, in a form that allows for meaningful comment, the data the agency used to develop the

proposed rule"); Connecticut Light & Power Co. v. Nuclear Regulatory Comm'n, 673 F.2d 525, 530-31 (D.C. Cir 1982)

("To allow an agency to play hunt the peanut with technical information, hiding or disguising the information that it

employs, is to condone a practice in which the agency treats what should be a genuine interchange as mere

bureaucratic sport. An agency commits serious procedural error when it fails to reveal portions of the technical basis for

a proposed rule in time to allow for meaningful commentary."); Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375,

393 (D.C. Cir. 1973) ("It is not consonant with the purpose of a rule-making proceeding to promulgate rules on the basis

of inadequate data, or on data that, critical degree, is known only to the agency.") 

 

[FN 25] Portland Cement Assn.v. Ruckelshaus, 486 F.2nd 375, 393 (D.C. Cir.1973) cert.denied, 417 U.S. 921 (1974). 
 

Response 

The CBP models have been developed as open source, public domain models that have been developed and applied in an open

transparent process in public meetings over the last decade.  In public meetings both the CBP Modeling Workgroup and the Water

Quality Goal implementation Team have reviewed and approved all aspects of model development, calibration.  In addition, the
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CBP models have been thoroughly peer reviewed.  In all aspects, and in all cases, the models were determined to be applicable and

appropriate for the support of the 2010 Chesapeake TMDL including the assessment of the chlorophyll water quality standard.

 

Availability of CBP model and Scenario Build documentation and code

The Phase 5.3 Watershed Model and Scenario Builder have been developed as open source, public domain models that have been

developed and applied in open public meetings over the last decade.  Initial drafts of the model documentation have been available

since 2008. When the Chesapeake Bay TMDL is published at the close of December 2010 all of the final documentation of the

Phase 5.3 Watershed Model and Scenario Builder documentation, code, and data used to develop and apply the models will be are

on the web and fully available.

 

Scenario Builder and Watershed Model downloadable information

Scenario Builder documentation (uploaded 9/16/10), source code (10/29), and database (11/5) are available on this site:

ftp://ftp.chesapeakebay.net/Modeling/ScenarioBuilder/

 

Scenario Builder inputs and outputs are available on this ftp site (continually updated as new results are run):

ftp://ftp.chesapeakebay.net/Modeling/phase5/Phase53_Loads-Acres-BMPs/

 

Phase 5.3 watershed model information is available here:

http://ches.communitymodeling.org/models/CBPhase5/index.php

 

That the entire Chesapeake TMDL and the models supporting have always been developed in an open and transparent process, with

thousands of pages of meeting materials, records of decisions, model documentation, peer reviews and more are the record of

“reasoned” decision-making [and the affirmation] that all factors relevant to the decision have been considered.

 

We note that the requested public web site of the modeling effort done for the Chesapeake TMDL has been available for the last

several years and on this site are posted “all the past and new documents relating to the modeling effort”:

http://www.chesapeakebay.net/committee_msc_info.aspx

 

http://www.chesapeakebay.net/publications.aspx?menuitem=16531

 

http://www.chesapeakebay.net/committee_msc_projects.aspx?menuitem=16525

 

Comment ID 0571.1.001.014

Author Name: Rountree Glynn

Organization: National Association of Home Builders (NAHB)

c. EPA's Impervious Calculations are Problematic and Not Supported.

 

NAHB understands that EPA's updated Watershed model for the Chesapeake Bay has a number of suspected

deficiencies. One of particular interest is the estimate of the amount of impervious surfaces in each state, which is
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surprisingly large in EPA's recent modeling efforts and much larger than previous estimates calculated by the previous

Bay model. This issue is important to both the MS4s, whose goals for impervious pavement retrofit requirements will be

determined by the final model calculations on impervious pavement, and to the home building industry that must obtain

stormwater permits from the MS4 whenever conducting redevelopment projects in the MS4. In short, the MS4s are

expected to require retrofits for redevelopment projects that reflect the retrofit requirements that the MS4 itself must

meet.

 

The multi-billion dollar price tag for the proposed Chesapeake Bay MS4 retrofit requirements contained in the urban

stormwater backstop allocations make it absolutely critical that EPA's impervious surface estimates be correct. This can

only be assured if the estimates are transparent and reviewed by stakeholders and the public. NAHB requests that EPA

post on its website all background documents related to its impervious pavement estimates, both past estimates and

the current estimate, for stakeholder review and comment. The Chesapeake Bay states cannot allow EPA and its

contractors to address the deficiencies of the existing Bay computer model without public scrutiny. Too much is at stake

to leave the issue up to EPA, an agency that is adamant that the cost of its proposal is of no consequence. 
 

Response 

The Phase 5.3 Chesapeake Bay Watershed Model is fully sufficient for support of the 2010 Chesapeake TMDL, just as other, earlier

versions of this model supported Chesapeake Bay Program allocations for more than two decades now.  There will always be

opportunities for model refinement and improvements in data collection and we are continuing our efforts in that regard. The

Chesapeake Bay Program Watershed Model has been continually refined over its 28 years of application in the Chesapeake.  The

Phase 5.3 Watershed Model has well-found estimates of impervious land use as documented in Section 4 of the Phase 5 Model

documentation which can be found here: ftp://ftp.chesapeakebay.net/Modeling/P5Documentation/SECTION_4.pdf.

 

The simulation of the MS4 managed areas and the BMPs used for MS4 discharges can be found in the web sites of documentation

sources listed below.  Specifically the simulation of developed urban and suburban is the same for both MS4 and non- MS4 areas.

The estimates of the areas of developed land simulation can be found in Section 4 of the Phase 5.3 Model documentation, and the

input loads for these areas are in Section 5.   The BMPs used in developed urban and suburban lands can be found in the Scenario

Builder documentation.

 

Scenario Builder and Watershed Model downloadable information:

Scenario Builder documentation (uploaded 9/16/10), source code (10/29), and database (11/5) are available on this site:

ftp://ftp.chesapeakebay.net/Modeling/ScenarioBuilder/.

 

Scenario Builder inputs and outputs are available on this ftp site (continually updated as new results are run):

ftp://ftp.chesapeakebay.net/Modeling/phase5/Phase53_Loads-Acres-BMPs/.

 

Phase 5.3 watershed model information is available here: http://ches.communitymodeling.org/models/CBPhase5/index.php.

 

Comment ID 0572.1.001.003
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Author Name: Robinson Steve

Organization: National Association of Conservation Districts (NACD)

EPA acknowledges that the "Chesapeake Bay TMDL is the largest, most complex TMDL in the country, covering a

64,000-square-mile area in seven jurisdictions." EPA is proposing allocations for three pollutants in 92 water-body

segments. Even EPA admits that this extraordinarily complex TMDL is based on a flawed model, and has indicated it

plans to make changes to the model in 2011. Even so, EPA plans to issue a TMDL that will have significant regulatory

consequences.

 

EPA is relying upon an untested and highly imperfect model of the Bay, including incomplete and incorrect information

about agricultural practices in the region and their water quality performance. EPA's model fails to acknowledge BMPs

employed by the agriculture community outside of cost-share programs. Since the pollution reductions and the costs

associated with meeting them will be based on these model outputs, the accuracy of these numbers has very real

consequences on the livelihood of producers and landowners in the region.

 

To address this deficiency, NACD is working closely with state governments to develop an accurate data collection

system, which will capture the large number of farmers and landowners voluntarily implementing conservation practices

in the Bay region. NACD encourages EPA to support this effort and incorporate this data into the EPA Bay model. 
 

Response 

Please refer to the response to comment 0340.1.001.006. 

 

Comment ID 0573-cp.001.004

Author Name: Tabb B.

Organization:  

Problems have been pointed out in the model but we are told we must move forward.

The problem with flawed models is that water runs uphill without a pump,when in reality it does not ! 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0609.1.001.004

Author Name: Aubertine Darrel
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Organization: Senate of the State of New York

EPA has determined that none of the Watershed Implementation Plans for the TMDL submitted to date by the Bay

states and the District of Columbia are acceptable. Clearly, EPA's expectations, which are based on computer models,

are out of touch with what the experts in the field believe can realistically be achieved. 
 

Response 

The jurisdictions’ final Phase I Watershed Implementation Plans were significantly improved compared with the draft plans

enabling EPA to remove and reduce most all of the backstop allocations published in the September 2010 draft TMDL.  

 

Comment ID 0627-cp.001.001

Author Name: Surkamp Jim

Organization:  

Speaking for myself having attended the meetings and listened much, I doubt the precision and reliability of the

scientific data that had been ballyhooed at the Martinsburg in the meeting I attended from land grant universities. Those

revisions have undergone independent scientific peer reviews, sponsored by the CBP‘s STAC, before review and

approval by the CBP‘s Criteria Assessment Protocols Workgroup and then the Water Quality Steering Committee/Water

Quality Implementation Team for EPA publication on behalf of the partnership. 
 

Response 

Thank you for your comment.  The Chesapeake Bay Program Watershed Model has been in use for over two decades.  It has been

continually refined over that time period.  The Phase 5.3 Watershed Model has been built through collaboration with federal, state,

academic, and private partners. Development teams at CBPO and USGS include EPA, USGS, University of Maryland Center for

Environmental Sciences, University of Maryland College of Agriculture and Natural Resources, Virginia Tech, and Chesapeake

Research Consortium.

 

The technical direction and review of the Chesapeake Bay Program Partnership’s models is accomplished through meetings of

several groups within the CBP structure.  Prominent among these are the Water Quality Goal Implementation Team, the Modeling

Workgroup, the Agricultural Nutrient and Sediment Reduction Workgroup (NRCS and University of Maryland representatives are

co-chairs), the Urban Stormwater Workgroup, the Forestry Workgroup, and the Wastewater Workgroup.  All of these meetings are

open to the public.  Each has broad representation from state and federal government, academics, and stakeholder groups.  Links to

records of these meetings can be found in Appendix C of the Draft TMDL.

 

After more than five years of development work, calibration and validation were completed in March 2010 and reviewed by several

of the above groups.  In addition, there have been 2 major independent reviews of the Phase 5 Model in 2005 and 2008 by academic

modelers from Penn State, Virginia Tech, Duke, University of North Carolina, University of Maryland Baltimore County, and
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University of Florida.  The peer reviews follow the guidance for regulatory models developed by EPA’s Science Advisory Board

available at http://www.epa.gov/spc/pdfs/modelpr.pdf.

 

The reviews and responses can be found here:

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Review_of_the_Chesapeake_Bay_Watershed_Modeling_Effort_2005.p

df

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Response_Chesapeake_Bay_Watershed_Modeling_Effort_Review%20-

%202005.pdf

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Review_Chesapeake_Bay_Watershed_Modeling_Effort_2008.pdf

 

http://archive.chesapeakebay.net/pubs/subcommittee/mdsc/Response_Chesapeake_Bay_Watershed_Modeling_Review_1-09.pdf

 

In addition to the above open meetings, there is an extensive public participation process which is detailed in section 11 of the final

Bay TMDL.  The Bay TMDL report has lists of additional TMDL-related meetings in Appendix C.

 

Comment ID 0648-cp.001.003

Author Name: Brath P.

Organization:  

As a resident of Pennsylvania, a municipal consultant, a boater and fisherman and a concerned citizen, I have followed

and been involved in the Chesapeake Bay Tributary Strategy implementation and now the DEP's Watershed

Implementation Plan. The Environmental Protection Agency's draft Backstop Chesapeake Bay TMDL is a disappointing

action that must be reconsidered. I have included comments to the EPA's plan below.

 

Comment #4:

 

The EPA should and must adjust the science of the model to account for proper base conditions. The base model is of

a pristine Bay, better than conditions ever were, or ever will be and better than the natural waters that feed the bay. The

model should be revised to be "realistic" with an achievable goal with a natural, livable, workable, playable Bay -

fishable and swimmable. 
 

Response 

The Chesapeake TMDL is based not on an estimate of a pristine Chesapeake but on the loads under 2010 Chesapeake Bay

watershed conditions that could be effectively reduced with different degrees of reductions from different States.  Generally, the

tidal Bay Sates had a higher relative reduction required that States further from tidal waters.  Please see Section 6 of the final Bay

TMDL report for more details.
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Comment ID 0689.1.001.008

Author Name: Hann Steven

Organization: Capital Region Council of Governments TMDL Work Group

The draft TMDL notes throughout that the data used in the Phase 5.3 Chesapeake Bay Watershed Model covers a time

period ending in 2005. Some recent data released by EPA indicates that there has been a significant decrease in both

nitrogen and phosphorus delivered to the Bay. When will EPA re-run the model using more recent data to reflect such

reductions? 
 

Response 

The calibration period of the Phase 5.3 Watershed Model is from 1985 to 2005. With a calibration period spanning two decades, the

simulation of years outside the 1985 - 2005 period is easily handled. In the Chesapeake TMDL assessment the typical simulation

year was the current one, 2010.  Simulating the 2010 year is done by changing the land uses, point source loads, atmospheric

deposition and all other conditions to a 2010 condition.  This approach is the standard operating procedure in these types of

environmental assessments.

 

Comment ID 0689.1.001.012

Author Name: Hann Steven

Organization: Capital Region Council of Governments TMDL Work Group

20. The draft TMDL states that "[t]he combined Chesapeake Bay monitoring and modeling frameworks effectively

address all the factors necessary for developing a scientifically sound and reliable TMDL that meets the TMDL

regulatory requirements" and cites a number of factors addressed through the models, including the assertion that "non-

regulated non-point sources of nitrogen, phosphorus and sediment are fully considered and evaluated.. .in terms of their

relative contributions to water quality impairment of the Chesapeake Bay's tidal waters." If EPA decides to proceed with

its "backstop allocation" approach, regulating only point sources of pollutants to the Bay, the TMDL will cease to be

"scientifically sound and reliable" based on the aforementioned provisions. Does EPA expect that regulating only the

point sources of nutrients will produce a result consistent with the objective of the Bay TMDL?

 

21. The draft TMDL is not clear as to how recent the land use data is which was input into the Phase 5.3 Chesapeake

Bay Watershed Model.

 

22. If the Phase 5.3 Chesapeake Bay Watershed Model uses data from non-point source loading, but non-point sources

are ultimately not regulated under EPA's "backstop allocation" approach, is not the integrity of the draft TMDL ultimately

called into question because the draft TMDL is relying on a Model that is either no longer being used for its intended

purpose or input with data that is not used in the draft TMDL? 
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Response 

20) The evaluation of the Phase I WIPS is described in Section 8 of the TMDL Documentation titled Watershed Implementation

Plan Evaluation And Draft Backstop Allocations.  Section 8  describes the methodology that EPA used to evaluate the draft Phase I

WIPs and the process EPA used to develop the backstop allocations.  The decision rules consistently applied to develop the Phase 1

WIP backstops were consistent with a scientifically sound and reliable TMDL and were a strong inducement for a well-found

watershed implementation plan. The jurisdictions’ final Phase I Watershed Implementation Plans were significantly improved

compared with the draft plans enabling EPA to remove and reduce most all of the backstop allocations published in the September

2010 draft TMDL.

 

21) The documentation of the land use estimates used in the Phase 5.3 Model can be found in Section 4 of the Phase 5 Model

documentation: ftp://ftp.chesapeakebay.net/Modeling/P5Documentation/SECTION_4.pdf.

 

22) The backstop allocation included nonpoint source load reductions from regulated MS4s and Confined Animal Feeding

Operations.  The decision rules for the development of the backstop allocations were entirely consistent with the open source,

transparent, and collaborative decision-making that's characterized the CBP TMDL models.

 

Comment ID 0689.1.001.014

Author Name: Hann Steven

Organization: Capital Region Council of Governments TMDL Work Group

24. Describe the analysis given to "delivery ratios" in EPA's establishment of the draft TMDL. According to the draft

TMDL, "isolation runs" were used to determine the relative effectiveness" numbers presented in Table 6.5. How many

isolation runs were used to develop these numbers? 
 

Response 

Delivery factors for nutrients and sediment are the product of all the sequential river-segments in a basin between a segment and the

tidal waters of the Chesapeake.  This represents the fractional change in load from the edge-of-stream to tidal water for any

segment.  Delivery factors are unitless and they quantify the watershed attenuation of nutrient and sediment loads in the streams due

to the hydrology regimen and anthropogenic processes such as best management practices.  In periods of high flow the delivery

factors can be greater than one. Sections 9 and 12 of the Phase 5.3 Chesapeake Bay Watershed Model documentation provides more

information regarding delivery factors.

 

For more information and to review the P53 documentation, visit:

http://ches.communitymodeling.org/models/CBPhase5/documentation.php#p5modeldoc.

 

Nitrogen, phosphorus and sediment delivery factors are available on this site:
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ftp://ftp.chesapeakebay.net/Modeling/phase5/Phase%205.3%20Calibration/Model%20Output/.

 

About 18 isolation scenarios were used to examine the relative effectiveness of loads from above and below the fall line of the

major rivers and for the different coastal plain regions of the Chesapeake Bay.

 

Comment ID 0689.1.001.026

Author Name: Hann Steven

Organization: Capital Region Council of Governments TMDL Work Group

39. EPA states that it will consider revisions to Phase 5.3 Chesapeake Bay Watershed Model. If additional model inputs

are necessary to address deficiencies in the model, the issuance of the TMDL should be delayed until such deficiencies

are resolved. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0689.1.001.031

Author Name: Hann Steven

Organization: Capital Region Council of Governments TMDL Work Group

44. There was no meaningful opportunity to review the model input data before the end of the comment period because

the model input data was not available. These input data are voluminous and insufficient time was provided for analysis. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0690.001.003

Author Name: Crispell C.

Organization:  

In regards to the Docket ID No. EPA-R03-OW-2010-0736 I oppose implementing the proposed Chesapeake Bay TMDL

limits because, the EPA model is flawed, not proven and not suitable for being the basis for the proposed limitations. 
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Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0690.001.004

Author Name: Crispell C.

Organization:  

In regards to the Docket ID No. EPA-R03-OW-2010-0736 I oppose implementing the proposed Chesapeake Bay TMDL

limits because, most specifically, the EPA, should incorporate the model revisions recommended by the D.E.C in their

Watershed Implementation Plan.  
 

Response 

Please see response to comment 0103-cp.001.004.

 

Comment ID 0691.1.001.004

Author Name: Kirk Ken

Organization: National Association of Clean Water Agencies (NACWA)

Modeling Framework

The Chesapeake Bay TMDL is based on complex models that simulate nutrient and sediment pollutant load sources

and the associated water quality and biological responses. EPA has not provided the public with a thorough explanation

of how the models work, the degree of reliability associated with the model output and how the model's limitations

impact the TMDL. In fact, EPA has not made all of the models themselves available for sufficient review by the

regulated community. As EPA admits in the TMDL, "the models produce estimates, not perfect forecasts. Hence, they

reduce, but do not eliminate, uncertainty in environmental decision making." (p. 5-15) Despite the effort EPA has made

to calibrate the models with monitoring data, EPA has not quantifiably qualified the limitations in the modeled results for

the incredibly complex ecosystem of the 4,480-square-mile Chesapeake Bay and its 64,000-square-mile watershed.

Therefore it is unknown whether the reliability of the models is acceptable for developing such a TMDL. Since the TMDL

will affect so many entities and will be extremely expensive to implement, EPA must clarify the limitations of the model

(accuracy, precision, etc.) and its outputs and provide a complete analysis of how these limitations could affect the

nutrient and sediment allocations and the costs of implementing the TMDL and how these limitations are quantifiably

addressed in the TMDL. 
 

Response 
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Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0696.001.002

Author Name: Belote James

Organization: Nancock Farms

The computer model for the Chesapeake Bay Program has been inaccurate from the start. I understand that you have

finally admitted that it has its problems. We knew this when you first used it and have complained for years. 
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0699-cp.001.004

Author Name: Garvick Jeffrey

Organization: Board of Commissioners, Pennsylvania Township and York County

In line with that, the EPA model does not provide reasonable assurance that, should these severely low nutrient limits

be appled, point source dischargers can effectively and successfully reduce loadings to anticipated levels. A case in

point is the Penn Twp. WWTP, a phase 1 facility, now undergoing a $15M mandated upgrade to comply with approved

limits of 6 mg/l TN & 0.8 mg/l TP. It would be a severe economic hardship to redesign and resonstruct another upgrade

to meet the newer, stricter limits. We are also aware that point source dischargers such as Penn Twp. comprise only

14% of the daily nutrient loading entering the Bay but we are being ordered to absorb the bulk of the clean-up costs.

 

Finally, we quesstion the wisdom of modeling results that does not take into consideration the amount of nitrogen found

in groundwater 
 

Response 

The evaluation of the Phase I WIPS is described in Section 8 of the TMDL Documentation titled Watershed Implementation Plan

Evaluation And Draft Backstop Allocations.  Section 8  describes the methodology that EPA used to evaluate the draft Phase I

WIPs and the process EPA used to develop the backstop allocations.  The decision rules consistently applied to develop the Phase 1

WIP backstops were consistent with a scientifically sound and reliable TMDL and were a strong inducement for a well-found

watershed implementation plan. The backstop allocations were also found to provide enough nutrient and sediment reduction to

fully achieve the Chesapeake water quality standards.  The jurisdictions’s final Phase I Watershed Implementation Plans were

significantly improved compared with the draft plans enabling EPA to remove and reduce most all of the backstop allocations

published in the September 2010 draft TMDL.
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The Phase 5.3 Chesapeake Bay Watershed Model accounts for, and is calibrated to, surface and subsurface hydrology including the

estimated loads of nitrogen in groundwater.

 

Comment ID 0701.001.003

Author Name: Barnes Walter

Organization: Jackson Township, Tioga County, PA and Partner, Maple Knoll Farm

Many articles concerning the need for the proposed restrictions discuss the faults of the computer model of the bay

clean-up project. I believe the computer model had not looked at the agriculture community in the last 30 years.  
 

Response 

Please refer to the response to comment 0340.1.001.006.

 

Comment ID 0705.001.005

Author Name: Cuffee-Glenn Selena

Organization: City of Suffolk, Virginia

-The Phase 5.3 model and model inputs are not sufficiently developed to produce reliable predictions.

 

-The modeling predictions do not justify use of the chlorophyIl-a criteria as the basis for the James River basin

allocations. 
 

Response 

Please see EPA’s comprehensive responses to comment ID 0288.1.001.016.
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Comment ID 0770.001.003

Author Name: Ayers C.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, I oppose implementing the proposed Chesapeake bay TMDL

limits because... 

 

--The EPA model is flawed, not proven, and not suitable for being the basis for the proposed limitations. 
 

Response 

Thank your for the comment.  EPA disagrees.  Please see Section 5 of the TMDL and the response to comment 0340.1.001.006.

 

 

Comment ID 0770.001.004

Author Name: Ayers C.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, I oppose implementing the proposed Chesapeake bay TMDL

limits because... 

 

--Most specifically, the EPA should incorporate the model revisions recommended by the DEC in their Watershed

Implementation Plan. 
 

Response 

Please see the response to comment 0103-cp.001.004.
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9 - CRITERIA ASSESSMENT PROGRAM

Comment ID 0169.1.001.002

Author Name: Crim Martin

Organization: Town of Occoquan, Virginia

The EPA has not adequately demonstrated what levels constitute a "healthy" Bay, nor what the normal variability in

these levels is, nor what are healthy levels in similar estuaries. 
 

Response 

Attainment of the water quality standards of dissolved oxygen, chlorophyll, and SAV-clarity is the objective of the Chesapeake

TMDL and is also the water quality that key living resources in the Chesapeake need to thrive  Please refer to Section 3 of the

TMDL documentation (http://www.regulations.gov/search/Regs/home.html#documentDetail?R=0900006480b5e9a0) for details of

how the water quality standards were determined in order to meet the needs of the Chesapeake living resources.

 

Comment ID 0227.1.001.015

Author Name: Strauss Sandra

Organization: Pennsylvania Council of Churches

We support the procedures for determining attainment with water quality standards, which reflect use of Chesapeake

Bay science (section 6.2). 
 

Response 

 Thank you for your comment of support for the procedures of assessing Chesapeake water quality standard attainment.

 

Comment ID 0230.1.001.042

Author Name: Henifin Edward

Organization: Hampton Roads Sanitation District (HRSD)

D. EPA's Failure to Recognize Essential Equivalency in Its Target Load Options Is Unreasonable

 

In the determination of basin nutrient loadings (190 TN and 12.7 TP) EPA utilized the 1% rule to determine compliance

(with the exception of certain problem segments). Bell (2010b) performed a statistical "power analysis" to evaluate the

Chapter 1 – Comments and Responses Criteria Assessment Program

108012/27/2010 06:44 PM EST



 

minimum difference in D.O. that would be statistically detectable in the Chesapeake Bay Monitoring Program. [FN72]

Based on the results of this analysis, segments that are close to attainment would require spatial D.O. violation rates

that differ by 4% or more before they would be statistically distinguished from one another. The management

implications are that Bay model D.O. scenario results with differences less than 4% should be considered "essentially

equivalent." This is not the case in the current TMDL. Based on the above referenced "power analysis," the scenario

associated with Target load Option A produces results that are "essentially equivalent" to EPA's recommended basin

target loads of 190 mpy/yr TN and 12.7 mpy/yr TP (Bell, 2010a). At this level of nutrient loading the key Bay segments

of CB4MH, CB5MH, MD5MH, and VA5MH are predicted to be in attainment or be within 2% of attainment. It is

recognized that Target load Option A would not immediately address attainment in some of the side segments.

However, effectively addressing these side segments would require separate, locally oriented modeling analysis with

tools better adapted to evaluating local conditions. The Target Load Option A to comply with D.O. standards in the main

bay is essentially equivalent to the more stringent and costly to attain allocations associated with 190 TN and 12.7 T

and the TMDL; this must be recognized in the TMDL. 

 

[FN72] Attached hereto as Appendix 41. 
 

Response 

Application of the Target Load A Scenario for determining the TMDL load allocations is infeasible. The Chesapeake TMDL needs

to address all of Chesapeake's water quality impairments. A "separate, locally-oriented modeling analysis with tools better adapted

to evaluating local conditions" would not be possible in the time allowed by the court imposed deadline in  2011.

 

A key point though is that the Chesapeake Bay Program uses adaptive management in setting and applying the Chesapeake TMDL

allocations.  The nutrient load reductions are planned with the Chesapeake Bay Program models, but assessment of achievement of

the standards is through observed data collected at monitoring stations.  As the TMDL proceeds through the 2-year milestone

assessments and the 2017 mid-course assessment potential overshoots or undershoots of nutrient and sediment controls can be

considered.

 

Comment ID 0272.2.001.011

Author Name: Pippel Julie

Organization: Maryland Association of Municipal Wastewater Agencies, Inc. (MAMWA)

EPA's Refusal to Consider Essential Equivalency in Target Loads Is Unreasonable

 

In the determination of basin nutrient loadings (190 TN and 12.7 TP) EPA utilized the so-called "1% rule" to determine

compliance (with the exception of certain problem segments). Bell (2010b) performed a statistical "power analysis" to

evaluate the minimum difference in D.O. that would be statistically detectable in the Chesapeake Bay Monitoring

Program. Based on the results of this analysis, segments that are close to attainment would require spatial D.O.

violation rates that differ by 4% or more before they would be statistically distinguished from one another. The

management implications are that Bay model D.O. scenario results with differences less than 4% should be considered
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"essentially equivalent." However, this is not recognized in the Draft TMDL.

 

Based on the above referenced "power analysis," the scenario associated with "Target Load Option A" (200 mpy TN

and 15 mpy TP) produces results that are "essentially equivalent" to EPA's recommended basin target loads in the Draft

TMDL of 190 mpy TN and 12.7 mpy TP (Bell, 2010a). At this level of nutrient loading the key Bay segments of CB4MH,

CB5MH, MD5MH, and VA5MH are predicted to be in attainment or be within 2% of attainment.

 

It is recognized that Target Load Option A would not immediately address attainment in some of the side segments;

however, effectively addressing these side segments would require separate, locally-oriented modeling analysis with

tools better adapted to evaluating local conditions.

 

The "Target Load Option A" TN and TP targets to comply with D.O. standards in the main bay is essentially equivalent

to the more stringent and costly-to-attain cap loads associated with 190 TN and 12.7 TP in the TMDL. Therefore, it

would be unreasonable for the final TMDL to opt for the higher cost alternative of these two equivalent compliance

scenarios. 
 

Response 

Application of the Target Load A Scenario for determining the TMDL load allocations is infeasible. The Chesapeake Bay TMDL

needs to address all of Chesapeake's water quality impairments. A "separate, locally-oriented modeling analysis with tools better

adapted to evaluating local conditions" would not be possible in the time allowed by the court imposed deadline in  2011.

 

A key point though is that the Chesapeake Bay Program uses adaptive management in setting and applying the Chesapeake TMDL

allocations.  The nutrient load reductions are planned with the Chesapeake Bay Program models, but assessment of achievement of

the standards is through observed data collected at monitoring stations.  As the TMDL proceeds through the 2-year milestone

assessments and the 2017 mid-course assessment potential overshoots or undershoots of nutrient and sediment controls can be

considered.

 

Comment ID 0591.1.001.007

Author Name: Shields M.

Organization:  

To claim that "revisions have undergone independent scientific peer reviews, sponsored by the CBP‘s STAC, before

review and approval by the CBP‘s Criteria Assessment Protocols Workgroup and then the Water Quality Steering

Committee/Water Quality Implementation Team for EPA publication on behalf of the partnership", sounds impressive to

the laymen but to me, these reviews have been self-supporting and conjecture based - not based on sound scientific

data.

 

Any time I see a scientific paper sponsored by the party of interest, or reviewed by the sponsor, my "sniff-meter" goes

off!
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A person can pick and chose the argument - either way - with this type of "Data": 
 

Response 

Reviews of the Chesapeake Bay Program Models follow the peer review guidance developed by EPA’s Science Advisory Board

(SAB) for regulatory models: http://www.epa.gov/spc/pdfs/modelpr.pdf   and the peer review guidance developed by the Ecological

Society of America and endorsed by the American College of Preventive Medicine, American Fisheries Society, American Institute

of Biological Sciences, American Public Health Association, American Society of Agronomy, American Society of Limnology and

Oceanography, Association of Teachers of Preventive Medicine, Crop Science Society of America, Ecological Society of America,

Estuarine Research Federation, Institute of Food Technologists, Soil Science Society of America, Society for Conservation Biolog

http://www.acpm.org/2004-033(H).htm

 

Peer reviews of the CBP Models can be found at:http://www.chesapeakebay.net/committee_msc_projects.aspx?menuitem=16525

 

A sampling of the CBP model peer reviews follow:	

CMAQ Review Process: During the past three years, CMAS, in collaboration with EPA scientists, has organized two CMAQ

review panel meetings etc. The first CMAQ review meeting was held during December 2003. The second meeting was held during

May 2005. The review process usually starts by inviting a number of key scientists to participate in the process. The scientists are

selected based on their expertise in accordance with the focus of the review session. After reviewing numerous reports and articles

and completing their meeting in Research Triangle Park, North Carolina, the review panel prepares a comprehensive report on their

findings and recommendations. EPA then responds to the comments of the reviewers. Final review reports are posted below.

First Review (December, 2003) o	Presentations (in PDF format):

§	AN EVALUATION OF ETA-CMAQ AIR QUALITY FORECAST MODEL (EDER) 

§	CMAQ AEROSOL MODULE (BHAVE) 

§	CMAQ MODELING OF ATMOSPHERIC MERCURY (BULLOCK) 

§	CMAQ MODELING SYSTEM OVERVIEW (SCHERE) 

§	CMAQ OVERVIEW (SCHERE) 

§	CMAQ PLUME-IN-GRID MODELING EFFORT (GODOWITCH) 

§	CREATING METEOROLOGY FOR CMAQ (OTTE) 

§	DIAGNOSTIC AND IN-DEPTH MODEL EVALUATION (DENNIS) 

§	EMISSIONS MODELING SUPPORT AND RESEARCH FOR CMAQ (PIERCE) 

§	EVALUATION OF 2003 RELEASE OF MODELS-3 CMAQ (EDER) 

§	FINAL REPORT 

§	FUTURE DEVELOPMENT PLANS FOR CMAQ (SCHERE) 

§	GAS-PHASE CHEMISTRY (GIPSON) 

§	INVERSE MODELING TO ESTIMATE SEASONAL NH3 EMISSIONS (GILLILAND) 

§	LAND SURFACE MODELING AND DRY DEPOSITION (PLEIM) 

§	LINKING ETA TO CMAQ FOR AQ FORECASTING (OTTE)  §	LINKING WITH NWS ETA MODEL FOR AIR QUALITY

FORECASTING (SCHERE) 

§	MODEL EVALUATION PLANS FOR CMAQ04 (GILLILAND) 
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§	PREDICTING FATE AND TRANSPORT OF TOXIC AIR POLLUTANTS (LUECKEN) 

§	RECENT DEVELOPMENTS FOR PARALLEL CMAQ (YOUNG) 

§	TRANSPORT PROCESSES IN CMAQ (PLEIM) 

o	Final Report Summary: December 2003 Peer Review of the CMAQ Model  Second Review (May, 2005)

o	Final Report: Second Peer Review of the CMAQ Model, July, 2005  [PDF]

o	Response to the Second Peer Review of the CMAQ Model, August, 2005  [PDF] Third Review (February, 2007)

o	Final Report: Third Peer Review of the CMAQ Model, February, 2007  [PDF]

o	Response to the Third Peer Review of the CMAQ Model, April, 2007  [PDF]

 

•	Chesapeake Bay Models

o	Modeling in the Chesapeake Bay Program: 2010 and Beyond  (1 MB .pdf)

 

•	First Chesapeake Bay Phase 5 Watershed Model Review 

o	Questions Posed to the Watershed Model Reviewers  (16 kb .pdf)

o	Review of the Chesapeake Bay Watershed Modeling Effort – 2005  (120 kb .pdf)

o	Response to the Chesapeake Bay Watershed Modeling Effort Review – 2005  (3.6 MB .pdf)

•	Second Chesapeake Bay Phase 5 Watershed Model Review 

o	Questions Posed to the Watershed Model Reviewers  (20 kb .pdf)

o	Review of the Chesapeake Bay Watershed Modeling Effort – 2008  (185 kb .pdf)

o	Response to the Chesapeake Bay Watershed Modeling Effort Review – 2008  (45 kb .pdf)

 

•	Chesapeake Bay Water Quality and Sediment Transport Model

o	Sediment Transport Model Review Team Comments - March 2005  (46 kb .pdf)

o	Sediment Transport Model Review Team Comments - July 2005  (54 kb .pdf)

o	Sediment Transport Model Review Team Comments - March 2006  (59 kb .pdf)

o	Sediment Transport Model Review Team Comments - April 2006  (19 kb .pdf)

o	Sediment Transport Model Review Team Comments - July 2006  (31 kb .pdf)

o	Sediment Transport Model Review Team Comments - October 2006  (58 kb .pdf)

o	Sediment Transport Model Review Team Comments - January 2007  (36 kb .pdf)

o	Sediment Transport Model Review Team Comments - April 2007  (46 kb .pdf)

o	Sediment Transport Model Review Team Comments - July 2007  (68 kb .pdf)

o	Sediment Transport Model Review Team Comments - October 2007  (68 kb .pdf)

 

•	Review of the Shallow Water SAV and Clarity Simulation

 •	Reviewers of the Shallow Water SAV and Clarity Simulation

•	Questions Posed to the Reviewers

•	Review of the Shallow Water SAV and Clarity Simulation
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10 - CLIMATE CHANGE SIMULATION

Comment ID 0230.1.001.053

Author Name: Henifin Edward

Organization: Hampton Roads Sanitation District (HRSD)

EPA Has Ignored Climate Change Impacts in its Bay TMDL

 

EPA has not mentioned the climate change impacts of its proposal to reduce POTW allocations below the levels found

in Virginia's Draft WIP. Instead, EPA has said:

 

To support the 2017 assessment requirement, climate change will be examined to explicitly determine the scope,

magnitude, and timing of potential effects. An improved understanding of climate change impacts…will enable water

managers to better evaluate risk and make informed decisions about meeting supply needs, complying with water

quality regulations, and protecting aquatic ecosystems over a range of time scales. Future assessments will include the

tidal Bay response in DO, chlorophyll a, SAV, and water clarity...[FN100]

 

This is arbitrary, and contradictory to other public statements EPA has made regarding the importance of climate

change considerations in its Bay clean-up considerations. EPA should carefully consider the climate change impacts of

its proposal to reduce POTW WLAs before it issues its final TMDL in December 2010. If WLA reductions would

exacerbate climate change, as VAMWA anticipates, EPA should adjust the POTW WLAs accordingly as suggested

elsewhere in these comments. 

 

[FN100] Draft TMDL at 10-7. 
 

Response 

The comment states that “if WLA reductions would exacerbate climate change, as VAMWA anticipates, EPA should adjust the

POTW WLAs accordingly as suggested elsewhere in these comments.”   With the warming of the Chesapeake Bay’s water column

temperature, as already observed and documented at long term temperature monitoring sites operated by academic institutions on

the Bay, the Bay’s waters will have a reduced capacity to hold dissolved oxygen.  This outcome of climate change alone would

signal the need for lower allocations not higher ones. EPA understands that further reducing nitrogen and phosphorus loads from

municipal and industrial wastewater treatment facilities requires more energy inputs and, depending on the source of that energy,

can lead to generation of more greenhouse gas emissions. However, that fact alone is not a strong enough rationale for increasing

the waste load allocations for municipal and industrial wastewater treatment facilities which provide: reductions are can be

reasonable assured through the establish permitting programs, more cost effective reductions that other urban runoff reduction

technologies, and are the principal source of nitrogen and phosphorus to tidal tributaries and the Chesapeake Bay.

 

The potential effects of future climate change were accounted for in the current Bay TMDL allocations based on a preliminary

assessment of climate change impacts on the Chesapeake Bay. Because of well known limitations in the current suite of Bay models
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to fully simulate the effects of climate change as listed below, EPA and its partners are committed to a more comprehensive

assessment in 2017. Effects of climate change already observed in the mid-Atlantic region have been factored in the Bay TMDL

through the application of recent records of precipitation, streamflow, and Chesapeake Bay water column temperatures which

reflect changes in the regional climate over the past several decades.

 

A preliminary assessment of climate change impacts on the Chesapeake Bay was conducted, in parallel, using an earlier version of

the Phase 5 Bay Watershed Model and tools developed for EPA’s BASINS 4 system including the Climate Assessment Tool (see

Appendix E in the final Bay TMDL report for details). The results provide an indication of likely precipitation and flow patterns

under future potential climate conditions (Linker et al. 2007, 2008) (see Appendix E).  Projected temperature increases tend to

increase evapotranspiration in the Bay watershed, effectively offsetting increases in precipitation.  The preliminary analysis

indicated overall decreases in annual stream flow, nitrogen and phosphorus loads.  The higher intensity precipitation events yielded

estimated increases in annual sediment loads.  These preliminary findings support the nitrogen and phosphorus allocations within

the Bay TMDL and application of an implicit margin of safety for these two pollutants, recognizing these loads might not increase,

even decrease. These same preliminary findings support EPA’s decision for an explicit sediment allocation margin of safety,

recognizing the potential for increased sediment loads.

 

EPA and its partners are committed to conducting a more complete analysis of climate change effects on TMDL nitrogen,

phosphorus, and sediment loads, which is to be made during the mid-course assessment of Chesapeake Bay TMDL progress in

2017 as called for in Section 203 of the Chesapeake Executive Order 13508 (May 12, 2009).

 

To carry out a more complete analysis of climate change effects, changes will needed to the current suite of Bay models and tools

including:

 

•	Applying the results from the next generation of global climate change models to develop the best available estimates of the effects

of climate change on the mid-Atlantic region.

 

•	Developing a better means for downscaling the results from the applicable global climate change models to match the finer

segmentation of the Phase 5.3 Chesapeake Bay Watershed Model.

 

•	Developing the means to better understand and fully simulate the interactions between increased evapotranspiration and high

intensity precipitation events within the Chesapeake Bay Watershed Model.

 

•	Building the capacity to simulate the effects of change in tidal water column temperatures on all the existing temperature

dependent rates and processes currently simulated with the hydrodynamic, estuarine water quality, sediment transport, living

resources and filter feeder component models of the Chesapeake Bay Water Quality and Sediment Transport model.

 

•	Reevaluate the temperature dependent effects on key species and communities (e.g., eelgrass) to ensure the latest scientific

understanding has been factored into the suite of Bay models.

 

Comment ID 0288.1.001.034
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Author Name: Pomeroy Christopher

Organization: Virginia Association of Municipal Wastewater Agencies, Inc. (VAMWA)

EPA Has Ignored Climate Change Impacts in its Bay TMDL

 

EPA has not mentioned the climate change impacts of its proposal to reduce POTW allocations below the levels found

in Virginia‘s Draft WIP. Instead, EPA has said:

 

To support the 2017 assessment requirement, climate change will be examined to explicitly determine the scope,

magnitude, and timing of potential effects. An improved understanding of climate change impacts…will enable water

managers to better evaluate risk and make informed decisions about meeting supply needs, complying with water

quality regulations, and protecting aquatic ecosystems over a range of time scales. Future assessments will include the

tidal Bay response in DO, chlorophyll a, SAV, and water clarity...[FN100]

 

This is arbitrary, and contradictory to other public statements EPA has made regarding the importance of climate

change considerations in its Bay clean-up considerations. EPA should carefully consider the climate change impacts of

its proposal to reduce POTW WLAs before it issues its final TMDL in December 2010. If WLA reductions would

exacerbate climate change, as VAMWA anticipates, EPA should adjust the POTW WLAs accordingly as suggested

elsewhere in these comments. 

 

[FN100] Draft TMDL at 10-7. 
 

Response 

The comment states that “if WLA reductions would exacerbate climate change, as VAMWA anticipates, EPA should adjust the

POTW WLAs accordingly as suggested elsewhere in these comments.”   With the warming of the Chesapeake Bay’s water column

temperature, as already observed and documented at long term temperature monitoring sites operated by academic institutions on

the Bay, the Bay’s waters will have a reduced capacity to hold dissolved oxygen.  This outcome of climate change alone would

signal the need for lower allocations not higher ones. EPA understands that further reducing nitrogen and phosphorus loads from

municipal and industrial wastewater treatment facilities requires more energy inputs and, depending on the source of that energy,

can lead to generation of more greenhouse gas emissions. However, that fact alone is not a strong enough rationale for increasing

the waste load allocations for municipal and industrial wastewater treatment facilities which provide: reductions are can be

reasonable assured through the establish permitting programs, more cost effective reductions that other urban runoff reduction

technologies, and are the principal source of nitrogen and phosphorus to tidal tributaries and the Chesapeake Bay.

 

The potential effects of future climate change were accounted for in the current Bay TMDL allocations based on a preliminary

assessment of climate change impacts on the Chesapeake Bay. Because of well known limitations in the current suite of Bay models

to fully simulate the effects of climate change as listed below, EPA and its partners are committed to a more comprehensive

assessment in 2017. Effects of climate change already observed in the mid-Atlantic region have been factored in the Bay TMDL

through the application of recent records of precipitation, streamflow, and Chesapeake Bay water column temperatures which

reflect changes in the regional climate over the past several decades.
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A preliminary assessment of climate change impacts on the Chesapeake Bay was conducted, in parallel, using an earlier version of

the Phase 5 Bay Watershed Model and tools developed for EPA’s BASINS 4 system including the Climate Assessment Tool (see

Appendix E in the final Bay TMDL report for details). The results provide an indication of likely precipitation and flow patterns

under future potential climate conditions (Linker et al. 2007, 2008) (see Appendix E).  Projected temperature increases tend to

increase evapotranspiration in the Bay watershed, effectively offsetting increases in precipitation.  The preliminary analysis

indicated overall decreases in annual stream flow, nitrogen and phosphorus loads.  The higher intensity precipitation events yielded

estimated increases in annual sediment loads.  These preliminary findings support the nitrogen and phosphorus allocations within

the Bay TMDL and application of an implicit margin of safety for these two pollutants, recognizing these loads might not increase,

even decrease. These same preliminary findings support EPA’s decision for an explicit sediment allocation margin of safety,

recognizing the potential for increased sediment loads.

 

EPA and its partners are committed to conducting a more complete analysis of climate change effects on TMDL nitrogen,

phosphorus, and sediment loads, which is to be made during the mid-course assessment of Chesapeake Bay TMDL progress in

2017 as called for in Section 203 of the Chesapeake Executive Order 13508 (May 12, 2009).

 

To carry out a more complete analysis of climate change effects, changes will needed to the current suite of Bay models and tools

including:

 

•	Applying the results from the next generation of global climate change models to develop the best available estimates of the effects

of climate change on the mid-Atlantic region.

 

•	Developing a better means for downscaling the results from the applicable global climate change models to match the finer

segmentation of the Phase 5.3 Chesapeake Bay Watershed Model.

 

•	Developing the means to better understand and fully simulate the interactions between increased evapotranspiration and high

intensity precipitation events within the Chesapeake Bay Watershed Model.

 

•	Building the capacity to simulate the effects of change in tidal water column temperatures on all the existing temperature

dependent rates and processes currently simulated with the hydrodynamic, estuarine water quality, sediment transport, living

resources and filter feeder component models of the Chesapeake Bay Water Quality and Sediment Transport model.

 

•	Reevaluate the temperature dependent effects on key species and communities (e.g., eelgrass) to ensure the latest scientific

understanding has been factored into the suite of Bay models.

 

 

Comment ID 0504.1.001.007

Author Name: Elliott James

Organization: Citizens Advisory Committee to the Chesapeake Executive Council
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current and projected climate change impacts on the Chesapeake Bay must be integrated into the TMDL for nutrients

and sediment. Draft Appendix E states that "The potential effects of climate change have not been explicitly accounted

for in the current Chesapeake Bay TMDL allocations," despite the commendable efforts described in the Appendix to

model potential climate change impacts. It is almost inconceivable that changes in water temperature ("in the

Chesapeake Bay watershed, the 2030 estimated temperatures are about 1.5 degrees centigrade higher over the

current temperatures"), stream flow rates, precipitation, et cetera will have no net impact on the health of the Bay.

Climate change impacts on the Chesapeake Bay watershed undermine assumptions used in watershed modeling, such

as the time series data that were used to develop the TMDL for nutrients and sediment. Though complicated, these

impacts must be incorporated into the TMDL and from a rational risk-management perspective, greater variability and

uncertainty in the modeling demands a more stringent TMDL regime to reduce the risk of having an unhealthy Bay in

the future. If climate change impacts are an additional stressor on the Bay's health, other stressors, such as the nutrient

and sediment loads may need further reductions to compensate. The sooner the citizens and stakeholders know this,

the better. 
 

Response 

EPA agrees with all the points raised within the above comment. With the warming of the Chesapeake Bay’s water column

temperature, as already observed and documented at long term temperature monitoring sites operated by academic institutions on

the Bay, the Bay’s waters will have a reduced capacity to hold dissolved oxygen.  This outcome of climate change alone would

signal the need for lower allocations not higher ones.

 

In developing the Bay TMDL, EPA and its partner jurisdictions used the best scientific, data, information, and tools available to the

partnership.  The potential effects of future climate change were accounted for in the current Bay TMDL allocations based on a

preliminary assessment of climate change impacts on the Chesapeake Bay. Because of well known limitations in the current suite of

Bay models to fully simulate the effects of climate change as listed below, EPA and its partners are committed to a more

comprehensive assessment in 2017. Effects of climate change already observed in the mid-Atlantic region have been factored in the

Bay TMDL through the application of recent records of precipitation, streamflow, and Chesapeake Bay water column temperatures

which reflect changes in the regional climate over the past several decades.

 

A preliminary assessment of climate change impacts on the Chesapeake Bay was conducted, in parallel, using an earlier version of

the Phase 5 Bay Watershed Model and tools developed for EPA’s BASINS 4 system including the Climate Assessment Tool (see

Appendix E in the final Bay TMDL report for details). The results provide an indication of likely precipitation and flow patterns

under future potential climate conditions (Linker et al. 2007, 2008) (see Appendix E).  Projected temperature increases tend to

increase evapotranspiration in the Bay watershed, effectively offsetting increases in precipitation.  The preliminary analysis

indicated overall decreases in annual stream flow, nitrogen and phosphorus loads.  The higher intensity precipitation events yielded

estimated increases in annual sediment loads.  These preliminary findings support the nitrogen and phosphorus allocations within

the Bay TMDL and application of an implicit margin of safety for these two pollutants, recognizing these loads might not increase,

even decrease. These same preliminary findings support EPA’s decision for an explicit sediment allocation margin of safety,

recognizing the potential for increased sediment loads.

 

EPA and its partners are committed to conducting a more complete analysis of climate change effects on TMDL nitrogen,
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phosphorus, and sediment loads, which is to be made during the mid-course assessment of Chesapeake Bay TMDL progress in

2017 as called for in Section 203 of the Chesapeake Executive Order 13508 (May 12, 2009).

 

Comment ID 0554.1.001.003

Author Name: Murphy James

Organization: National Wildlife Federation (NWF)

Much of the pollution imperiling the Bay comes from activities occurring miles from the Bay itself, along the more than

100,000 streams, creeks, rivers and accompanying wetlands that converge to form and replenish this mighty resource.

Climate change makes clean-up and restoration efforts ever the more urgent. Sea-level rise, increased storm intensity,

changes in weather patterns, warmer temperatures, and the other challenges climate change will bring makes it

imperative that the Bay be restored and protected to allow for its natural functions to provide the type of pollution

controls and quality habitat that will allow for the Bay to again flourish.

 

These challenges must be addressed forcefully by the TMDL. Climate change presents imminent challenges that are

new and unprecedented. It means that past data on weather and climate events are no longer reliable indicators of

what is to come. As such, the Draft TMDL must use modeling that looks forward and accounts for climate change. To

the extent uncertainty surrounds such analysis, an explicit margin of safety must be built into the final TMDL. A failure to

do this will mean that pollution limits in the TMDL will not be adequate to clean up the Bay, even if they would have

been adequate under historic weather patterns. 
 

Response 

In developing the Bay TMDL, EPA and its partner jurisdictions used the best scientific, data, information, and tools available to the

partnership.  The potential effects of future climate change were accounted for in the current Bay TMDL allocations based on a

preliminary assessment of climate change impacts on the Chesapeake Bay. Because of well known limitations in the current suite of

Bay models to fully simulate the effects of climate change as listed below, EPA and its partners are committed to a more

comprehensive assessment in 2017. Effects of climate change already observed in the mid-Atlantic region have been factored in the

Bay TMDL through the application of recent records of precipitation, streamflow, and Chesapeake Bay water column temperatures

which reflect changes in the regional climate over the past several decades.

 

A preliminary assessment of climate change impacts on the Chesapeake Bay was conducted, in parallel, using an earlier version of

the Phase 5 Bay Watershed Model and tools developed for EPA’s BASINS 4 system including the Climate Assessment Tool (see

Appendix E in the final Bay TMDL report for details). The results provide an indication of likely precipitation and flow patterns

under future potential climate conditions (Linker et al. 2007, 2008) (see Appendix E).  Projected temperature increases tend to

increase evapotranspiration in the Bay watershed, effectively offsetting increases in precipitation.  The preliminary analysis

indicated overall decreases in annual stream flow, nitrogen and phosphorus loads.  The higher intensity precipitation events yielded

estimated increases in annual sediment loads.  These preliminary findings support the nitrogen and phosphorus allocations within

the Bay TMDL and application of an implicit margin of safety for these two pollutants, recognizing these loads might not increase,

even decrease. These same preliminary findings support EPA’s decision for an explicit sediment allocation margin of safety,
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recognizing the potential for increased sediment loads.

 

EPA and its partners are committed to conducting a more complete analysis of climate change effects on TMDL nitrogen,

phosphorus, and sediment loads, which is to be made during the mid-course assessment of Chesapeake Bay TMDL progress in

2017 as called for in Section 203 of the Chesapeake Executive Order 13508 (May 12, 2009).

 

Comment ID 0554.1.001.006

Author Name: Murphy James

Organization: National Wildlife Federation (NWF)

EPA's plan to expand NPDES permitting to achieve water quality compliance in the Bay will likely fail unless TMDL

accounts for the reality of climate change 
 

Response 

In developing the Bay TMDL, EPA and its partner jurisdictions used the best scientific, data, information, and tools available to the

partnership.  The potential effects of future climate change were accounted for in the current Bay TMDL allocations based on a

preliminary assessment of climate change impacts on the Chesapeake Bay. Because of well known limitations in the current suite of

Bay models to fully simulate the effects of climate change as listed below, EPA and its partners are committed to a more

comprehensive assessment in 2017. Effects of climate change already observed in the mid-Atlantic region have been factored in the

Bay TMDL through the application of recent records of precipitation, streamflow, and Chesapeake Bay water column temperatures

which reflect changes in the regional climate over the past several decades.

 

A preliminary assessment of climate change impacts on the Chesapeake Bay was conducted, in parallel, using an earlier version of

the Phase 5 Bay Watershed Model and tools developed for EPA’s BASINS 4 system including the Climate Assessment Tool (see

Appendix E in the final Bay TMDL report for details). The results provide an indication of likely precipitation and flow patterns

under future potential climate conditions (Linker et al. 2007, 2008) (see Appendix E).  Projected temperature increases tend to

increase evapotranspiration in the Bay watershed, effectively offsetting increases in precipitation.  The preliminary analysis

indicated overall decreases in annual stream flow, nitrogen and phosphorus loads.  The higher intensity precipitation events yielded

estimated increases in annual sediment loads.  These preliminary findings support the nitrogen and phosphorus allocations within

the Bay TMDL and application of an implicit margin of safety for these two pollutants, recognizing these loads might not increase,

even decrease. These same preliminary findings support EPA’s decision for an explicit sediment allocation margin of safety,

recognizing the potential for increased sediment loads.

 

EPA and its partners are committed to conducting a more complete analysis of climate change effects on TMDL nitrogen,

phosphorus, and sediment loads, which is to be made during the mid-course assessment of Chesapeake Bay TMDL progress in

2017 as called for in Section 203 of the Chesapeake Executive Order 13508 (May 12, 2009).
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Comment ID 0554.1.001.008

Author Name: Murphy James

Organization: National Wildlife Federation (NWF)

As EPA has noted, and as is described in both EO 13,508 and the Draft Bay Strategy, science is clear that climate

change will increase pollutant loading to waters in the Bay's basin due to more intense storm events, more destructive

storm surges and increased erosion from sea level rise, and will exacerbate the negative impacts of existing pollution by

increasing biological activity that feeds on nutrients in water, depleting oxygen and enlarging dead zones. Therefore,

the impacts of climate change must be accounted for in the TMDL or the TMDL targets will fall short of what is required

for clean-up. 
 

Response 

EPA agrees that the possible impacts of future climate change must be accounted for in the Bay TMDL.  In developing the Bay

TMDL, EPA and its partner jurisdictions used the best scientific, data, information, and tools available to the partnership.  The

potential effects of future climate change were accounted for in the current Bay TMDL allocations based on a preliminary

assessment of climate change impacts on the Chesapeake Bay. Because of well known limitations in the current suite of Bay models

to fully simulate the effects of climate change as listed below, EPA and its partners are committed to a more comprehensive

assessment in 2017. Effects of climate change already observed in the mid-Atlantic region have been factored in the Bay TMDL

through the application of recent records of precipitation, streamflow, and Chesapeake Bay water column temperatures which

reflect changes in the regional climate over the past several decades.

 

A preliminary assessment of climate change impacts on the Chesapeake Bay was conducted, in parallel, using an earlier version of

the Phase 5 Bay Watershed Model and tools developed for EPA’s BASINS 4 system including the Climate Assessment Tool (see

Appendix E in the final Bay TMDL report for details). The results provide an indication of likely precipitation and flow patterns

under future potential climate conditions (Linker et al. 2007, 2008) (see Appendix E).  Projected temperature increases tend to

increase evapotranspiration in the Bay watershed, effectively offsetting increases in precipitation.  The preliminary analysis

indicated overall decreases in annual stream flow, nitrogen and phosphorus loads.  The higher intensity precipitation events yielded

estimated increases in annual sediment loads.  These preliminary findings support the nitrogen and phosphorus allocations within

the Bay TMDL and application of an implicit margin of safety for these two pollutants, recognizing these loads might not increase,

even decrease. These same preliminary findings support EPA’s decision for an explicit sediment allocation margin of safety,

recognizing the potential for increased sediment loads.

 

EPA and its partners are committed to conducting a more complete analysis of climate change effects on TMDL nitrogen,

phosphorus, and sediment loads, which is to be made during the mid-course assessment of Chesapeake Bay TMDL progress in

2017 as called for in Section 203 of the Chesapeake Executive Order 13508 (May 12, 2009).

 

Comment ID 0554.1.001.010
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Author Name: Murphy James

Organization: National Wildlife Federation (NWF)

A. The Draft TMDL Fails to Properly Account for the Polluting Impacts of Climate Change on the Bay.

 

Science is clear that climate change will greatly impact water quality. It will both increase pollutant loading to waters and

make existing pollution problems more acute. Thus, current assumptions about pollutant loading will not hold true in the

near future unless they account for the impacts of climate change. This is especially true of the Bay, which faces a host

of threats from climate change that will increase nutrient and sediment loading, and make the harmful effects of the

those pollutants more severe. As such, the TMDL must account for the pressing reality of climate change and how it will

impact pollutant loading into the Bay and its watershed.

 

EPA has put forth a goal to "adapt implementation of core water programs to maintain and improve program

effectiveness in the context of a changing climate."[FN25] EO 13,508 additionally mandates that lead agencies such

EPA "assess the impacts of a changing climate on the Chesapeake Bay and develop a strategy for adapting natural

resource programs and public infrastructure to the impacts of a changing climate on water quality and living resources

of the Chesapeake Bay watershed."[FN26]

 

EPA has acknowledged that climate change will cause several alarming threats to water quality such as shorelines

moving as a result of sea level rise, changes to ocean chemistry that alter aquatic habitat and fisheries, warming water

temperatures that change contaminant concentrations in water and alter aquatic system uses, new patterns of rainfall

and snowfall that alter water supply for drinking and other uses and lead to changes in pollution levels in aquatic

systems, and more intense storms that threaten water infrastructure and increase polluted stormwater runoff.[FN27]

Specifically, EPA has concluded that "[t]he number of waters recognized as ‘impaired' is likely to increase, even if

pollution levels are stable."[FN28] This is largely because warmer temperatures will lead to warmer water, which holds

less oxygen, and can foster harmful algal blooms and increase the toxicity of some pollutants.[FN29] Similarly, EPA has

found that more extreme water-related events, such as increased and more intense storms, will have negative water

quality impacts by causing more intense flooding and other events that result in high flows, increased sediment and

erosion, and a resulting increase in nutrients, pathogens, and toxins entering waterbodies.[FN30]

 

Temperature increases will also change aquatic biology, disrupting aquatic system health and often resulting in the

establishment of invasive and non-indigenous species in certain waters at the expense of native species.[FN31] As

EPA has determined, this alone may "result in significant deterioration of aquatic ecosystem health in some

areas."[FN32] Indeed, existing permitted infrastructure may prove less effective in dealing with water quality problems in

the face of climate change. Given the above threats caused by climate change, EPA has concluded that existing

treatment systems already permitted under the Clean Water Act, such as waste treatment systems, municipal

stormwater systems, and combined sewer overall flow systems, may be overwhelmed by changes caused by climate

change.[FN33] Additionally, climate change will displace shore lines, change flow rates in streams and lakes, change

the size of streams and wetlands, and result in other disruptions relating to the flow, quantity, and presence of water in

many of our waters.[FN34]

 

The impacts of climate change on the Chesapeake Bay have been well documented. For instance, the Federal

Leadership Committee for the Chesapeake Bay, of which EPA is a member, has found in its Draft Bay Strategy that
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available information is sufficient to begin adapting to and mitigating the most [climate change] impact scenarios and to

raise awareness among policy makers and the public. Impacts to the Bay and watershed are expected as a result of

sea-level rise; increases in water temperature, acidity, and salinity; and changing rainfall patterns and increases in

rainfall intensity. Many of the region's urban centers and significant ecosystems are in low-lying areas that are

particularly vulnerable to sea-level rise and storm surge. The impacts of climate change extend to infrastructure, habitat,

fish and wildlife populations, stream flow, water quality and valued Bay landscapes and waters. Climate change

threatens past restoration gains and the effectiveness of future actions to protect and restore the Chesapeake Bay and

its watershed.[FN35]

 

Further, the report produced under Section 202(d) of EO 13,508, describes the water quality and other impacts of

climate change "on the Chesapeake Bay and its watershed resulting from sea-level rise, increases in temperature,

acidity, and salinity, and changing rainfall patterns and increases in rainfall intensity."[FN36] For example, the report

notes that as both ambient and water temperatures increase with climate change, "the concentrations of dissolved

oxygen in the Chesapeake Bay, its tributaries, and upland streams [will] decrease," which "may have a significant effect

on water quality."[FN37] Further, the report finds that "[c]limate change will impact ecosystem functions related to water

quality such as denitrification and sediment storage," and that increased precipitation variability and intensity, and

associated increases in stream flow and erosion, will increase nutrient and sediment loads and "will have profound

effects on river discharge, nutrient loadings, Bay productivity, and dissolved oxygen levels, ultimately affecting all or

most ecosystems in what are now ‘designated use' areas within Chesapeake Bay."[FN38] Accordingly, the report

concludes that "due to the potentially significant impacts from climate change, resource managers should err on the

side of being more aggressive when establishing restoration and conservation goals" and recommends that agencies

"[a]ssess climate impacts on water quality restoration program priorities (e.g., Total Maximum Daily Load assessments

and Tributary Strategies)."[FN39]

 

Following from these well-documented findings, the Draft Bay Strategy sets forth as an initiative "[u]ndertak[ing] a

concerted effort to coordinate climate change science and adaptation throughout the watershed," under which it

concludes that "[l]inking science with management is essential for making the decisions today about potential impacts

on water quality and related plans to meet the Bay TMDL and that will increase resiliency of Bay communities and

habitats to future climate change impacts."[FN40] As stated above, EO 13,508 places an additional mandate on

agencies such as EPA to assess climate change impacts on water quality and to develop a strategy to adapt to such

impacts.

 

Other evidence also clearly indicates that in order to achieve water quality standards in the Bay, the TMDL must

account for climate change impacts. Several studies, including those by the State of Maryland Commission on Climate

Change and the Chesapeake Bay Program's Science and Technical Advisory Committee, have concluded that for the

Chesapeake Bay and coastal ecosystems, "[i]ncreased winter-spring runoff [due to climate change] would wash more

nutrients into the Bays and higher temperatures and stronger density stratification in the estuaries would tend to

exacerbate water quality impairment."[FN41] As such, the Maryland Commission on Climate Change's study and other

studies have concluded that "nutrient loads would have to be reduced beyond current targets to achieve water quality

requirements."[FN42] Studies have additionally determined that "[v]ery significant changes are also likely to occur that

affect sediment delivery and sedimentation in the estuaries, but are difficult to quantitatively predict. These include

potential increases in sediment load from rivers as a result of increased runoff and more erosive extreme discharge

events, including those caused by hurricanes, and from shoreline and wetland erosion as a result of accelerated sea-
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level rise."[FN43]

 

Despite this overwhelming evidence regarding the impacts of climate change on water quality in the Bay, EPA has

failed to meaningful incorporate climate change considerations into the Draft TMDL. Indeed, the Draft TMDL admits this

shortcoming: "The potential effects of climate change have not been explicitly accounted for in the current Bay TMDL

beyond application of the 10-year hydrologic period because of staff resource and time constraints and known

limitations in the current suite of Bay models to fully simulate the effects of climate change."[FN44] 

 

[FN25] U.S. Environmental Protection Agency, Office of Water, National Water Program Strategy: Response to Climate

Change (hereinafter "National Water Program Climate Strategy"), EPA 800-R-08-001 (September 2008) at 23.

 

[FN26] 74 Fed. Reg. at 23,100.

 

[FN27] National Water Program Climate Strategy, at ii.

 

[FN28] Id.

 

[FN29] Id.

 

[FN30] Id.

 

[FN31] Id. at ii-iii.

 

[FN32] Id. at iii.

 

[FN33] See National Water Program Climate Strategy at 13 ("water quality changes may be observed in the future as a

result of overloading the capacity of water and wastewater treatment plants during extreme rainfall") (quotations and

citation omitted).

 

[FN34] Id. at ii.

 

[FN35] EO 13,508: Draft Strategy for Protecting and Restoring the Chesapeake Bay (hereinafter "Draft Bay Strategy")

(November 9, 2009) at 21-2.

 

[FN36] Responding to Climate Change in the Chesapeake Bay Watershed: A draft report fulfilling Section 202(d) of

Executive Order 13,508 (hereinafter "Bay Climate Change Report") (November 19, 2009) at 7; see generally id. at 6-21.

 

 

[FN37] Id. at 13.

 

[FN38] Id. at 15-16.

 

[FN39] Id. at 16, 32 (emphasis added).
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[FN40] Draft Bay Strategy at 43.

 

[FN41] Maryland Commission on Climate Change,

Climate Change Action Plan (Aug. 2008) at Exec. Sum. p.15; see also Pyke, C. R., et al, Climate Change and the

Chesapeake Bay: State-of-the-Science Review and Recommendations (Sept. 2008), at 5 ("[w]arming and greater

winter-spring streamflow will increase hypoxia"); Najjar, R.G., et al, The potential impacts of climate change on the mid-

Atlantic coastal region, CLIMATE RESEARCH, 14: 219-233 (2000), at 225-226; Boesch, D.F., et al, Coastal Dead

Zones & Global Climate Change: Ramifications of Climate Change for Chesapeake Bay Hypoxia (Dec. 2007), available

at http://www.pewclimate.org/docUploads/Regional-Impacts-Chesapeake.pdf at 11 (last visited Nov. 1, 2010) ("many of

the anticipated changes (increased streamflow, warmer temperatures, calmer summer winds, and increased depth due

to sea-level rise) [caused by climate change in the Chesapeake] would move the ecosystem in the direction of

worsening hypoxia").

 

[FN42] Climate Change Action Plan, at Exec. Sum. p.15; see also Boesch, at 11 ("If the bay does face these anticipated

changes [(increased streamflow, warmer temperatures, calmer summer winds, and increased depth due to sea-level

rise)], nutrient loads would have to be reduced further - beyond current targets - to meet the water quality objectives

needed to support living resources.").

 

[FN43] Climate Change Action Plan, at Exec. Sum. p.15.

 

[FN44] Draft TMDL at § 5.11, p.5-41 
 

Response 

The potential effects of future climate change were accounted for in the current Bay TMDL allocations based on a preliminary

assessment of climate change impacts on the Chesapeake Bay. Because of well known limitations in the current suite of Bay models

to fully simulate the effects of climate change as listed below, EPA and its partners are committed to a more comprehensive

assessment in 2017. Effects of climate change already observed in the mid-Atlantic region have been factored in the Bay TMDL

through the application of recent records of precipitation, streamflow, and Chesapeake Bay water column temperatures which

reflect changes in the regional climate over the past several decades.

 

A preliminary assessment of climate change impacts on the Chesapeake Bay was conducted, in parallel, using an earlier version of

the Phase 5 Bay Watershed Model and tools developed for EPA’s BASINS 4 system including the Climate Assessment Tool (see

Appendix E in the final Bay TMDL report for details). The results provide an indication of likely precipitation and flow patterns

under future potential climate conditions (Linker et al. 2007, 2008) (see Appendix E).  Projected temperature increases tend to

increase evapotranspiration in the Bay watershed, effectively offsetting increases in precipitation.  The preliminary analysis

indicated overall decreases in annual stream flow, nitrogen and phosphorus loads.  The higher intensity precipitation events yielded

estimated increases in annual sediment loads.  These preliminary findings support the nitrogen and phosphorus allocations within

the Bay TMDL and application of an implicit margin of safety for these two pollutants, recognizing these loads might not increase,

even decrease. These same preliminary findings support EPA’s decision for an explicit sediment allocation margin of safety,

recognizing the potential for increased sediment loads.
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EPA and its partners are committed to conducting a more complete analysis of climate change effects on TMDL nitrogen,

phosphorus, and sediment loads, which is to be made during the mid-course assessment of Chesapeake Bay TMDL progress in

2017 as called for in Section 203 of the Chesapeake Executive Order 13508 (May 12, 2009).

 

To carry out a more complete analysis of climate change effects, changes will needed to the current suite of Bay models and tools

including:

 

•	Applying the results from the next generation of global climate change models to develop the best available estimates of the effects

of climate change on the mid-Atlantic region.

 

•	Developing a better means for downscaling the results from the applicable global climate change models to match the finer

segmentation of the Phase 5.3 Chesapeake Bay Watershed Model.

 

•	Developing the means to better understand and fully simulate the interactions between increased evapotranspiration and high

intensity precipitation events within the Chesapeake Bay Watershed Model.

 

•	Building the capacity to simulate the effects of change in tidal water column temperatures on all the existing temperature

dependent rates and processes currently simulated with the hydrodynamic, estuarine water quality, sediment transport, living

resources and filter feeder component models of the Chesapeake Bay Water Quality and Sediment Transport model.

 

•	Reevaluate the temperature dependent effects on key species and communities (e.g., eelgrass) to ensure the latest scientific

understanding has been factored into the suite of Bay models.

 

Comment ID 0554.1.001.013

Author Name: Murphy James

Organization: National Wildlife Federation (NWF)

as a recent draft report has found, past hydrologic data is unlikely to properly account for the impacts of climate change

and is unlikely to accurately represent future conditions. Thus, data from 1990s is not likely an accurate gauge for Bay

conditions over the next decade. In this draft report, A Method to Assess Climate Change Relevant Decisions:

Application in the Chesapeake Bay, EPA acknowledges that past historical data is no longer going to be reliable in

assessing future conditions, stating that "water managers often rely on historical precipitation data, implicitly assuming

stationarity or an unchanging climate. Since decision makers can act to ameliorate or exacerbate their vulnerability to

climate change, it is critical that they have practical, yet systematic information and tools for identifying and

understanding risks and opportunities posed by a dynamic climate."[FN49] New modeling is needed to look forward and

predict changes in precipitation, temperature, rainfall intensity, snowmelt and other factors in the Bay that will be

influenced by climate change.[FN50] Further supporting the need for data that incorporates climate change, the Council

on Environmental Quality initiated an Interagency Climate Change Adaptation Task Force, which issued a report urging

agencies to use a "flexible, forward-thinking approach that moves away from using past conditions as indicators of the

future."[FN51]
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The reason proper hydrologic period data is necessary for the TMDL to be both successful and in compliance with the

CWA is that it is used to determine WLAs, LAs and MOS.[FN52] If this data is not representative of future conditions

because rainfall, temperature and other conditions over the next decade is not going to mimic conditions from two

decades ago - which climate science tells is almost certainly going to be the case - than the limits derived from this data

are not going to be protective. This is a serious flaw. It is imperative this flaw be addressed. 

 

[FN49] EPA, A Method to Assess Climate-Relevant Decisions: Application in the Chesapeake Bay, DRAFT, (June

2010). Although this report states that it is an External Review Draft and should not be cited, it is ironic that this report,

EPA encourages changes based on impending climate change to assist in the adaptation process, yet simultaneously

publishes a TMDL that does just the opposite.

 

[FN50] EPA, A Method to Assess Climate-Relevant Decisions: Application in the Chesapeake Bay, DRAFT, (June

2010). Although this report states that it is an External Review Draft and should not be cited, it is ironic that this report,

EPA encourages a hard look at climate change to assist in the adaptation process, yet simultaneously publishes a

TMDL that does just the opposite.

 

[FN51] White House Council on Environmental Quality, Progress Report of the Interagency Climate Change Adaptation

Task Force: Recommended Actions in Support of a National Climate Change Adaptation Strategy, 25 (October 5,

2010).

 

[FN52] See Draft TMDL §6.2.3 6-11-6-12; see also Draft TMDL, Appendix F, Determination of the Hydrologic Period for

Model Application. 
 

Response 

Please refer to the detailed response to comment 0554.1.001.010.
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11 - CRITICAL CONDITIONS

Comment ID 0227.1.001.014

Author Name: Strauss Sandra

Organization: Pennsylvania Council of Churches

We support EPA's decisions on the model parameters, such as hydrologic period and critical conditions (section 6.1), 
 

Response 

EPA acknowledges this comment and its support of EPA’s decisions on the hydrologic period and critical conditions for the 2010

Bay TMDL.

 

 

Comment ID 0230.1.001.040

Author Name: Henifin Edward

Organization: Hampton Roads Sanitation District (HRSD)

B. EPA's Critical Period Is Appropriate

 

HRSD concurs with EPA's decision to use 1993-95 as the critical period for the nutrient TMDL. [FN71] This period had

relatively high winter-spring inflows, but not so extreme that the TMDL would be based on an extremely rare hydrologic

event. A TMDL based on 1993-95 hydrology will be protective under the great majority of hydrologic conditions. 

 

[FN71] See July 16, 2009 Technical Memorandum from C. Bell to C. Pomeroy (Analysis of January-May Inflows to the

Chespeake Bay during the 1996-98 Period) and follow-up materials (attached hereto as Appendix 40). 
 

Response 

EPA agrees with the comments and recognizes the significant technical contributions made by VAMWA and its technical

contractor to EPA and its jurisdictional partners selection of the 1993-1995 critical period.

 

Comment ID 0272.2.001.009

Author Name: Pippel Julie

Organization: Maryland Association of Municipal Wastewater Agencies, Inc. (MAMWA)

Chapter 1 – Comments and Responses Critical Conditions

109912/27/2010 06:44 PM EST



 

EPA's Use of the 1993-1995 Critical Period Is Appropriate

 

MAMWA concurs with EPA's decision to use 1993-95 as the critical period for the nutrient TMDL. This period had

relatively high winter-spring inflows, but not so extreme that the TMDL would be based on an extremely rare hydrologic

event. A TMDL based on 1993-95 hydrology will be protective under the great majority of hydrologic conditions. 
 

Response 

EPA acknowledges this comment and its support of EPA’s decision to use 1993-1995 as the critical period for the 2010 Bay

TMDL.

 

Comment ID 0288.1.001.022

Author Name: Pomeroy Christopher

Organization: Virginia Association of Municipal Wastewater Agencies, Inc. (VAMWA)

B. EPA's Critical Period Is Appropriate

 

VAMWA concurs with EPA‘s decision to use 1993-95 as the critical period for the nutrient TMDL. [FN71] This period

had relatively high winter-spring inflows, but not so extreme that the TMDL would be based on an extremely rare

hydrologic event. A TMDL based on 1993-95 hydrology will be protective under the great majority of hydrologic

conditions. 

 

 

[FN71] See July 16, 2009 Technical Memorandum from C. Bell to C. Pomeroy (Analysis of January-May Inflows to the

Chesapeake Bay during the 1996-98 Period) and follow-up materials (attached hereto as Appendix 40). [Comment

Letter contains additional information in the form of an attachment.  See original comment letter 0288.A40]

 
 

Response 

EPA agrees with the comments and recognizes the significant technical contributions made by VAMWA and its technical

contractor to EPA and its jurisdictional partners selection of the 1993-1995 critical period.

 

Comment ID 0590.1.001.008

Author Name: Chavez Jennifer

Organization: Earthjustice et al.
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6. Critical Conditions: EPA's initial analysis found that 1996-98 represented the highest streamflow period for the

Chesapeake Bay draining during the 1991-2000 hydrology period. TMDL at 6-3 to -4. However, EPA is proposing to

reject use of 1996-98 for TMDL modeling because this 3-year period represented a "high-flow period" that would

generally occur once every 20 years. EPA does no offer a reasoned explanation of why that fact disqualifies 1996-98 as

the reference critical flow period, and no rational explanation appears to exist. A twenty year period is hardly an

excessive time frame for gauging critical flows, particularly give that EPA is proposing to allow the states 15 years to

implement the Bay TMDLs. Moreover, EPA itself acknowledges elsewhere in the document that climate change

induced by greenhouse gas emissions is likely to lead to increases in rainfall in the Bay region, making the 1996-98

period more, not less representative. 
 

Response 

The rationale for choosing 1993-1995 with a return period of approximately 10 years as the critical period documented in detail in

Appendix G of the final Bay TMDL.  Appendix G provides an extensive review of how critical periods were selected in other

TMDLs drawn from around the country as well as the seven Chesapeake Bay watershed jurisdictions.  7Q10, which has a return

period of 10 years, is often chosen for critical conditions.  Other state-developed and EPA-approved TMDLs use high, low, and

average flows as critical conditions which would tend to give more of an average result.  Still other state-developed and EPA-

approved TMDLs choose the highest flow or worst water quality year on record, however, these may not have extensive data

records so it is not reasonable to assume a return period of longer than 10 years.  No examples of TMDLs with a 20-year return

period for critical conditions were found as a result of this comprehensive review of critical conditions.

 

The commenter’s concern about addressing effects from future climate change needs to be addressed more wholistically across all

components of the Bay TMDL, not just within the selection of a critical period.  EPA agrees that the possible impacts of future

climate change must be accounted for in the Bay TMDL.  The 2010 Chesapeake Bay TMDL accounts for climate change impacts

observed to date by its dependence on a decadal hydrologic period representative of the recent recorded hydrology. However,

current hydrology will not ensure protection against future hydrological conditions influences by changed climate change. To fully

assess the possible impacts, there is much work to be done to build the capacity for quantifying the impacts that the scale of the Bay

TMDL—92 Bay segments and their surrounding watersheds down to the scales of the Phase II Watershed Implementation Plans’

target loads—into the full suite of Bay models and other decision support tools.

 

EPA and its partners are committed a more complete analysis of climate change effects on TMDL nutrient and sediment to be made

during the mid-course assessment of Chesapeake TMDL progress in 2017, as called for in Section 203 of the Chesapeake Executive

Order (May 12, 2009), accessible at

http://executiveorder.chesapeakebay.net/EO/file.axd?file=2009%2f8%2fChesapeake+Executive+Order.pdf.  As new scientific

understanding becomes available, EPA has committed to take an adaptive management approach to the Bay TMDL and factor that

new understanding into the Bay TMDL, in this case during the mid-course assessment.
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12 - SEASONAL VARIATION

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
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13 - MARGIN OF SAFETY

Comment ID 0169.1.001.016

Author Name: Crim Martin

Organization: Town of Occoquan, Virginia

Many of the TMDL limits are targeted to pollutant reduction levels that are considerably less than the margin of

uncertainty in the modeling process itself. Dr. Kathy Boomer of the Smithsonian Institute has conducted specific

research and concluded that the margin of uncertainty in the TMDL models was much greater than the reductions being

sought in pollutant loading. Dr. Ken Reckhow of Duke University (who chaired the Chesapeake Bay TMDL Review

Committee for the National Academy) has repeatedly cautioned regulators against reporting modeling results without

stipulating the uncertainty. Dr. Reckhow notes that TMDL prediction uncertainty is high, and Chesapeake Bay modelers

have had issues with political decision makers being able to understand uncertainty. However, Section 5 of the Draft

TMDL states:

 

"Models have some inherent uncertainty. Because of the amount of data and resources taken to develop, calibrate, and

verify the accuracy of the Bay models, the uncertainly of the suite of models is minimized."

 

Quite the opposite is true-the amount of data and complexity of the system work to increase the uncertainty, particularly

when the source and content of the data have not been disclosed. Such a statement cannot be substantiated, and

certainly not with vague assurances that the model is based on "good" or "strong" science.

 

It is important to note that the mathematical equation for a TMDL is: TMDL = Sum of Wasteload Allocations + Sum of

Load Allocations + Margin of Safety

 

and the margin of safety is supposed to account for uncertainty in ensuring that the TMDL is effective, but there are

errors and uncertainties in the computation of the load allocations themselves. 
 

Response 

EPA recognizes the need and desire for a clear quantification of uncertainty.  However, given the complexity and scale of the Bay

TMDL and the suite of model simulation and other decision support tools applied in its development, there is no single system in

place for producing a simple quantification of uncertainty.  EPA was fortunate to have access to Dr. Ken Reckhow as a member of

an independent scientific peer review panel reviewing the Phase 5 Chesapeake Bay Watershed Model as well as in the capacity

described by the commenter. Dr. Reckhow made similar recommendations as part of the final peer review panel’s report to the

Chesapeake Bay Program partnership.  EPA is committed to working the ‘best and the brightest’ minds on this extremely complex

problem, but at the time of development of the Bay TMDL, EPA needed to make decisions based on the best available scientific

understanding and model simulation tools.

 

EPA acknowledges that uncertainty is always present in the application of model estimates in a TMDL. TMDL decision rules allow
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for either an implicit or an explicit margin of safety (MOS).  Under EPA’s regulations, a TMDL is mathematically expressed as

TMDL =  WLA +  LA + MOS where: TMDL is the total maximum daily load for the water segment; WLA is the wasteload

allocation, or the load allocated to point sources; LA is the load allocation, or the load allocated to nonpoint sources; and MOS is

the margin of safety to account for any uncertainties in the supporting data and the model.

 

The margin of safety (MOS) is the portion of the pollutant loading reserved to account for any lack of knowledge concerning the

relationship between LAs and WLAs and water quality [CWA 303(d)(1)(c) and 40 CFR 130.7(c)(1)]. For example, knowledge is

incomplete regarding the exact nature and magnitude of pollutant loads from various sources and the specific impacts of those

pollutants on the chemical and biological quality of complex, natural waterbodies. The MOS is intended to account for such

uncertainties in a manner that is conservative from the standpoint of environmental protection. On the basis of EPA guidance, the

MOS can be achieved through two approaches: (1) implicitly incorporate the MOS by using conservative model assumptions to

develop allocations; or (2) explicitly specify a portion of the TMDL as the MOS and use the remainder for allocations.

 

In the absence of a clear quantification of uncertainty applicable across the full of Bay models, EPA and its jurisdictional partners

made a series of decisions regarding MOS. In the Chesapeake TMDL the nutrient allocations applied an implicit MOS; for sediment

loads an explicate MOS was used as described in detail in Section 6 of the TMDL documentation.  These decisions were made

based on an in-depth understanding of data, conservative assumptions, and calibration decisions within the suite of Bay models.

 

Comment ID 0227.1.001.016

Author Name: Strauss Sandra

Organization: Pennsylvania Council of Churches

We agree with EPA's rationale for using the "implicit" Margin of Safety for the nutrient allocations. 
 

Response 

EPA acknowledges this comment and its support on the application of an implicit margin of safety for nutrients as described in

detail in Section 6 of the final Bay TMDL.

 

Comment ID 0230.1.001.041

Author Name: Henifin Edward

Organization: Hampton Roads Sanitation District (HRSD)

C. EPA's Use of An Implicit Margin of Safety Is Appropriate

 

The Draft TMDL depends on a very complex framework of water quality standards, assessment methodologies, and

models to derive allocations; each with its own environmental conservatism. This combined framework results in a sum
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level of conservatism reflecting all of the contributing sources of conservatism.

 

For example, the water quality criteria themselves are conservative, as stated in the original criteria document (EPA

CBPO, 2003): "…these criteria were developed with conservative (protective) assumptions, allowing a small percentage

of circumstances in which the criteria may be exceeded will still fully protect the tidal-water designated uses."

 

The assessment methodology includes several conservative elements, such as the fact that any exceedance of the

cumulative frequency distribution ("CFD") reference curve is considered a potential violation, even if the segment being

assessed has a lower total violation rate in time-space (i.e., area under the CFD curve) than the reference condition.

The use of the default 10- percent reference curve for some criteria is also conservative in that Bay sites that are

believed to be complying with standards are being found not to be in compliance based on conservative assumptions of

the TMDL. The fact that the TMDL is developed for a critical 3-year condition, instead of average conditions, provides

another layer of conservatism.

 

Furthermore, although the model is not designed to be explicitly conservative, a review of the UMD/MAWP Year 1 and

Year 2 BMP efficiency reports revealed many examples of where conservatively low BMP efficiencies were selected for

use with the Phase 5 watershed model. For example:

 

<Refer to Table Listing BMP Efficiency Reports per BMP on page 46 of Comment Letter EPA-R03-OW-2010-0736-

0230> 

 

The Bay Program Office has identified specific sources of environmental conservatism that are built into the analysis

that justify an implicit margin of safety for the TMDL:

 

• The fact that allocations to achieve D.O. standards are driven by a relatively small area in the Bay (segment CB4), and

that most of the rest of the Bay system would achieve DO standards under higher nutrient loading levels.

 

• The fact that 100% of point sources are assumed in model scenarios to operate at their maximum permissible loading

levels, which is highly unlikely to ever occur.

 

Given the multiple layers of conservatism in the TMDL allocation process, HRSD supports EPA's decision to use an

implicit margin of safety. 
 

Response 

EPA acknowledges this comment and its support on the application of an implicit margin of safety for nutrients as described in

detail in Section 6 of the final Bay TMDL.

 

 

Comment ID 0272.2.001.010

Author Name: Pippel Julie
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Organization: Maryland Association of Municipal Wastewater Agencies, Inc. (MAMWA)

EPA's Use of an Implicit Margin of Safety Is Appropriate

 

MAMWA concurs with EPA's decision to use an implicit margin of safety for development of the TMDL. The Draft TMDL

depends on a very complex framework of water quality standards, assessment methodologies, and models to derive

allocations, each with its own environmental conservatism. This combined framework results in a sum level of

conservatism reflecting all of the contributing sources of conservatism. For example, the water quality criteria

themselves are conservative, as stated in the original criteria document (EPA CBPO, 2003):

 

…these criteria were developed with conservative (protective) assumptions, allowing a small percentage of

circumstances in which the criteria may be exceeded will still fully protect the tidal-water designated uses.

 

The assessment methodology includes several conservative elements, such as the fact that any exceedance of the

cumulative frequency distribution ("CFD") reference curve is considered a potential violation, even if the segment being

assessed has a lower total violation rate in time-space (i.e., area under the CFD curve) than the reference condition.

The use of the default 10-percent reference curve for some criteria is also conservative in that Bay sites that are

believed to be complying with standards are being found not to be in compliance based on conservative assumptions of

the TMDL. The fact that the TMDL is developed for a critical 3-year condition, instead of average conditions, provides

another layer of conservatism. 

 

Furthermore, although the model is not designed to be explicitly conservative, a review of the UMD/MAWP Year 1 and

Year 2 BMP efficiency reports revealed many examples of where conservatively low BMP efficiencies were selected for

use with the Phase 5 watershed model. For example: 

 

[Please see page 8 of the original letter (Docket ID # EPA-R03-OW-2010-0736-0272.2) for the table presented.] 

 

The Bay Program Office has identified specific sources of environmental conservatism that are built into the analysis

that justify an implicit margin of safety for the TMDL:

 

--The fact that allocations to achieve D.O. standards are driven by a relatively small area in the Bay (segment CB4),

and that most of the rest of the Bay system would achieve D.O. standards under higher nutrient loading levels.

--The fact that 100% of point sources are assumed in model scenarios to operate at their maximum permissible loading

levels, which is highly unlikely to ever occur.

 

Given the multiple layers of conservatism in the TMDL allocation process, MAMWA supports EPA's decision to use an

implicit margin of safety. 
 

Response 

EPA acknowledges this comment and its support on the application of an implicit margin of safety for nutrients as described in

detail in Section 6 of the final Bay TMDL. 

 

Chapter 1 – Comments and Responses Margin of Safety

110612/27/2010 06:44 PM EST



 

Comment ID 0288.1.001.023

Author Name: Pomeroy Christopher

Organization: Virginia Association of Municipal Wastewater Agencies, Inc. (VAMWA)

C. EPA's Use of An Implicit Margin of Safety Is Appropriate

 

The Draft TMDL depends on a very complex framework of water quality standards, assessment methodologies, and

models to derive allocations; each with its own environmental conservatism. This combined framework results in a sum

level of conservatism reflecting all of the contributing sources of conservatism.

 

For example, the water quality criteria themselves are conservative, as stated in the original criteria document (EPA

CBPO, 2003): "…these criteria were developed with conservative (protective) assumptions, allowing a small percentage

of circumstances in which the criteria may be exceeded will still fully protect the tidal-water designated uses."

 

The assessment methodology includes several conservative elements, such as the fact that any exceedance of the

cumulative frequency distribution ("CFD") reference curve is considered a potential violation, even if the segment being

assessed has a lower total violation rate in time-space (i.e., area under the CFD curve) than the reference condition.

The use of the default 10-percent reference curve for some criteria is also conservative in that Bay sites that are

believed to be complying with standards are being found not to be in compliance based on conservative assumptions of

the TMDL. The fact that the TMDL is developed for a critical 3-year condition, instead of average conditions, provides

another layer of conservatism.

 

Furthermore, although the model is not designed to be explicitly conservative, a review of the UMD/MAWP Year 1 and

Year 2 BMP efficiency reports revealed many examples of where conservatively low BMP efficiencies were selected for

use with the Phase 5 watershed model. For example:

 

[BMP-Conservative Assumption Chart. Please see original document 0288.1]

 

The Bay Program Office has identified specific sources of environmental conservatism that are built into the analysis

that justify an implicit margin of safety for the TMDL:

 

 The fact that allocations to achieve D.O. standards are driven by a relatively small area in the Bay (segment CB4), and

that most of the rest of the Bay system would achieve DO standards under higher nutrient loading levels.

 The fact that 100% of point sources are assumed in model scenarios to operate at their maximum permissible loading

levels, which is highly unlikely to ever occur.

 

Given the multiple layers of conservatism in the TMDL allocation process, VAMWA supports EPA‘s decision to use an

implicit margin of safety. 
 

Response 
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EPA acknowledges this comment and its support on the application of an implicit margin of safety for nutrients as described in

detail in Section 6 of the final Bay TMDL.

 

 

Comment ID 0331.1.001.012

Author Name: Wilson B.

Organization: City of Virginia Beach, Virginia

Many of the TMDL limits are targeted to pollutant reduction levels that are considerably less than the margin of

uncertainty in the modeling process itself. Dr. Kathy Boomer of the Smithsonian Institute has conducted specific

research and concluded that the margin of uncertainty in the TMDL models was much greater than the reductions being

sought in pollutant loading. Dr. Ken Reckhow of Duke University (who chaired the Chesapeake Bay TMDL Review

Committee for the National Academy) has repeatedly cautioned regulators against reporting modeling results without

stipulating the uncertainty. Dr. Reckhow notes that TMDL prediction uncertainty is high, and Chesapeake Bay modelers

have had issues with political decision makers being able to understand uncertainty. However, Section 5 of the Draft

TMDL states:

 

     "Models have some inherent uncertainty. Because of the amount of data and resources taken to develop, calibrate,

and verify the accuracy of the Bay models, the uncertainly of the suite of models is minimized."

 

Quite the opposite is true-the amount of data and complexity of the system work to increase the uncertainty, particularly

when the source and content of the data have not been disclosed. Such a statement cannot be substantiated, and

certainly not with vague assurances that the model is based on "good" or "strong" science.

 

     It is important to note that the mathematical equation for a TMDL is:

 

     TMDL = Sum of Wasteload Allocations + Sum of Load Allocations + Margin of Safety

 

and the margin of safety is supposed to account for uncertainty in ensuring that the TMDL is effective, but there are

errors and uncertainties in the computation of the load allocations themselves. 
 

Response 

EPA recognizes the need and desire for a clear quantification of uncertainty.  However, given the complexity and scale of the Bay

TMDL and the suite of model simulation and other decision support tools applied in its development, there is no single system in

place for producing a simple quantification of uncertainty.  EPA was fortunate to have access to Dr. Ken Reckhow as a member of

an independent scientific peer review panel reviewing the Phase 5 Chesapeake Bay Watershed Model as well as in the capacity

described by the commenter. Dr. Reckhow made similar recommendations as part of the final peer review panel’s report to the

Chesapeake Bay Program partnership.  EPA is committed to working the ‘best and the brightest’ minds on this extremely complex

problem, but at the time of development of the Bay TMDL, EPA needed to make decisions based on the best available scientific
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understanding and model simulation tools.

 

EPA acknowledges that uncertainty is always present in the application of model estimates in a TMDL. TMDL decision rules allow

for either an implicit or an explicit margin of safety (MOS).  Under EPA’s regulations, a TMDL is mathematically expressed as

TMDL =  WLA +  LA + MOS where: TMDL is the total maximum daily load for the water segment; WLA is the wasteload

allocation, or the load allocated to point sources; LA is the load allocation, or the load allocated to nonpoint sources; and MOS is

the margin of safety to account for any uncertainties in the supporting data and the model.

 

The margin of safety (MOS) is the portion of the pollutant loading reserved to account for any lack of knowledge concerning the

relationship between LAs and WLAs and water quality [CWA 303(d)(1)(c) and 40 CFR 130.7(c)(1)]. For example, knowledge is

incomplete regarding the exact nature and magnitude of pollutant loads from various sources and the specific impacts of those

pollutants on the chemical and biological quality of complex, natural waterbodies. The MOS is intended to account for such

uncertainties in a manner that is conservative from the standpoint of environmental protection. On the basis of EPA guidance, the

MOS can be achieved through two approaches: (1) implicitly incorporate the MOS by using conservative model assumptions to

develop allocations; or (2) explicitly specify a portion of the TMDL as the MOS and use the remainder for allocations.

 

In the absence of a clear quantification of uncertainty applicable across the full of Bay models, EPA and its jurisdictional partners

made a series of decisions regarding MOS. In the Chesapeake TMDL the nutrient allocations applied an implicit MOS; for sediment

loads an explicate MOS was used as described in detail in Section 6 of the TMDL documentation.  These decisions were made

based on an in-depth understanding of data, conservative assumptions, and calibration decisions within the suite of Bay models. 

 

Comment ID 0334.1.001.004

Author Name: Troutman John

Organization: Buchart Horn, Inc.

Pennsylvania Department of Environmental Protection's (PADEP) draft WIP submitted expresses Pennsylvania's 2009

progress for Total Nitrogen as 106,400,000 pounds and Total Phosphorus is listed as 3,960,000 pounds. One of EPA's

concerns with the draft WIP was a Total Phosphorus load is 11% above EPA's target. At 3,960,000 pounds, Total

Phosphorus is 7% above EPA's "target". There is no acknowledgement on the Total Maximum Daily Load by EPA as to

margin of error and the 7% may in fact be within the target load. DEP should be able to add to their phase II and phase

III WIP's that loading will be verified and account for adjustments at that time. 
 

Response 

The Chesapeake Bay Program has actively and productively worked with DEP in supporting their development of the Phase I WIP

and we look forward to refinements and any adjustments in future WIPs as part of the adaptive management approach adopted by

the Chesapeake Bay Program.  A key part of the CBP adaptive management approach is to plan management changes with the

models, but assess attainment of the water quality standards only through the observed monitoring data.  Currently, monitoring data,

research, and the CBP models all indicate that nutrient loads from the Susquehanna River watershed are too high. Best estimates
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available are that reductions of Susquehanna nutrient loads to the 2010 TMDL Allocation level will achieve the water quality

standards in the Chesapeake that are protective of its living resources.

 

Comment ID 0410.1.001.026

Author Name: Pujara Karuna

Organization: Maryland State Highway Administration (SHA)

SHA questions whether the implicit margins of safety of the TMDL are appropriate and reasonable in view of the

unprecedented scope and costs of roadway water quality retrofits projected in the Draft Phase I WIP. (add issue of

explicit MOS for sediment adjustments based on WIP)

 

SHA feels that significant margins of safety may not be warranted for wastewater treatment plants as highly regulated

sectors of the TMDL, since these entities have shown significant increases in efficiency, are subject to close regulatory

scrutiny, and will likely experience future enhancements.

 

If such margins of safety are carried forward in the TMDL, SHA feels that Maryland's WIP will unfairly burden SHA with

inappropriate expectations and costs.

 

25) The explicit margin of safety employed in the allocation of sediment loads seems to be very arbitrary and we

question the validity. Why not allocate the lower number in the sediment range to all sectors? 
 

Response 

EPA believes the commenter is mixing reference to an implicit margin of safety with the backstop allocations applied in the

jurisdictions’ draft Phase I Watershed Implementation Plans. EPA does not apply a margin of safety specifically to individual

pollutant source sectors.

 

In the case of the range in sediment allocations, EPA applied the following set of decision rules to determining a single sediment

allocation: where a jurisdictions’ Phase I watershed implementation plan contained sediment allocations above the sediment

allocation range, EPA set the sediment allocation to equal the high end of the range; where a jurisdictions’ Phase I watershed

implementation plan contained sediment allocations falling within sediment allocation range, EPA set the sediment allocation to

sediment allocation within the jurisdictions’ plan; and where a jurisdictions’ Phase I watershed implementation plan contained

sediment allocations below the sediment allocation range, EPA set the sediment allocation to equal the low end of the range.

 

Comment ID 0418.1.001.024

Author Name: Devine Jon

Organization: Natural Resources Defense Council (NRDC)
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d. TMDL Must Contain An Adequate Margin of Safety

 

As EPA is aware, a TMDL must include a margin of safety that takes into account any lack of knowledge concerning the

relationship between pollution controls and water quality.[FN 43]

 

i. General Deficiencies in the Margin of Safety

 

As NRDC understands EPA's reasoning, conservative assumptions in Chesapeake Bay models significantly reduce the

degree of uncertainty that the TMDL's allocations will be sufficient to lead to compliance with applicable water quality

standards, and therefore allow the Agency to opt for an implicit margin of safety (MOS) for nutrients.[FN 44] However, it

is difficult to evaluate the sufficiency of an implicit MOS because EPA did not provide detailed results of the calculations

behind its three principal sets of conservative assumptions. [FN 45]

 

For example, the TMDL does not readily describe the extent to which a select set of deep-water and deep-channel DO

standards in the mainstem Bay and adjoining embayments can be achieved despite higher loadings in the remaining

Bay segments and tributaries.[FN 46] Despite EPA's confidence in the conservative nature of its allocation approach,

the history and difficulty of achieving real pollutant control in the Bay watershed compels the inclusion of explicit MOS,

or at very least, incorporation of explicit MOS elements in various TMDL components.

 

For example, EPA's modeling suggests that, as pollutant loads were reduced, the percent nonattainment for many

water bodies consistently declined, "until approximately 1 percent nonattainment."[FN 47] At this point, the Agency

seems to accept that watershed demonstrating 1 percent nonattainment "were considered to be in attainment for a

segment's designated use for purposes of developing the Chesapeake Bay TMDL."[FN 48] The persistence of water

quality violations -- or, perhaps more accurately, the persistence of modeling results suggesting water quality violations

in these waters may not be conclusively eliminated by current allocations -- demonstrates the need for marginally

reduced allocations.

 

Similarly, the difference in nutrient effectiveness delivered by the Bay's northern and southern tributaries injects a

degree of bias into the allocations system. Reductions achieved in the Susquehanna and other northern tributaries have

greater beneficial impact on the Bay health than similar reductions achieved in the York, James and other more

southerly tributaries.[FN 49] EPA must account for these differences in effectiveness ratios in any interstate or

interbasin trading programs by insisting on a greater than 1:1 credit-offset ratio when credits from less effective

watersheds are applied in those with higher effectiveness ratios. This variability in the relative effectiveness of

reductions is another reason to include an explicit MOS.

 

As a first step, NRDC suggests that the 5% temporary reserve identified by EPA should be retained, and incorporated

into revised allocations as an explicit Margin of Safety.

 

ii. Lack of Margin of Safety to Account for Climate Change

 

EPA notes that climate change effects have not been explicitly accounted for in the TMDL "because of staff resource

and time constraints and known limitations in the current suite of Bay models to fully simulate the effects of climate

change."[FN 50] Instead, EPA claims climate change is adequately addressed because of an implicit margin of safety

for nutrient loading and an explicit margin of safety for sediment loading.[FN 51]
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For nutrient loading, the TMDL's conclusions regarding a predicted relative decline in flows and nutrient loads on an

annual basis due to climate change do not appear to be consistent with EPA's recent draft Method to Assess Climate

Relevant Decisions: Application in the Chesapeake Bay.[FN 52] EPA should explain these apparent inconsistencies.

 

For sediment loading, EPA recognizes that under a changing climate, "increased precipitation and its related flows may

increase sediment loads."[FN 53] However - despite claims of an explicit margin of safety - there are no data presented

that quantify the alleged explicit margin of safety with regard to this potential increase in sediment loads due to climate

change. At best, the margin of safety appears to be designed to overcome "overly optimistic" observations in model

results compared to current conditions.[FN 54] The TMDL also appears to reference a margin of safety in the underlying

water quality standards for SAV-water clarity.[FN 55] Under either scenario, the margin of safety does not address

increased sediment load related to climate change, but only focuses on the historic record, the state WIPs, and

compensating for model shortcomings. The methodology described in § 6.4.2 also fails to account for or explain the

limits of stationarity in the context of a changing climate. For these reasons, the margin of safety for sediment is

inadequate.[FN 56]

 

Finally, EPA states that the 2017 assessment of implementation progress will include an explicit assessment of climate

change influences.[FN 57] Yet the TMDL does not indicate that the 2017 climate change assessment will result in

modifications to the TMDL, and even if it did, this future adaptive management approach does not relieve the Agency of

its legal obligation to include an adequate margin of safety in an adopted TMDL - particularly where EPA has data to

show likely increases in sediment load due to climate change.[FN 58]

 

By not including an adequate margin of safety in the allocations being adopted now, EPA risks seriously

underestimating the additional pollution loadings that will result from climate change, rendering the proposed allocations

insufficient to meet the water quality standard and insufficient to comply with legal requirements for an adequate margin

of safety. 

 

[FN 43] CWA § 303(d)(4)(A), 33 U.S.C. § 1313(d)(4)(A), 40 C.F.R. §§ 130.7(c)(1).

 

[FN 44] See Draft TMDL at p. 6-13.

 

[FN 45] See id. 

 

[FN 46] Id. 

 

[FN 47] Draft TMDL at p. 6-11. 

 

[FN 48] Id. 

 

[FN 49] See TMDL at 6-19 to 6-23 

 

[FN 50] Draft TMDL at p. 5-41. 

 

[FN 51] Id. at § 6.2.3. 
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[FN 52] Compare TMDL at E-5 with U.S. EPA, Method to Assess Climate Relevant Decisions: Application in the

Chesapeake Bay (Draft, June 2010) at 20-21 (discussing climate drivers) and 47 (discussing POTW nutrient

management) 

 

[FN 53] Draft TMDL at p. E-5. 

 

[FN 54] Id. at p. 6-14. 

 

[FN 55] Id. at p. 6-48. 

 

[FN 56] CWA § 303(d)(4)(A), 33 U.S.C. § 1313(d)(4)(A), 40 C.F.R. §§ 130.7(c)(1). "Stationarity" reflects the idea that

natural systems fluctuate within an unchanging envelope of variability. See, e.g., U.S. EPA, Climate Change

Vulnerability Assessments: A Review of Water Utility Practices, at 2 (Aug. 2010); see also, Milly, P.C.D., J. Betancourt,

M. Falkenmark, R.M. Hirsch, Z.W. Kundzewicz, D.P. Lettenmaier, and R.J. Stouffer, Stationarity is dead: Whither water

management?, Science 319:573-574 (2008). 

 

[FN 57] Draft TMDL at p. 5-41. 

 

[FN 58] CWA § 303(d)(1)(C), 33 U.S.C. § 1313(d)(1)(C); APA§ 706(2), 5 U.S.C. § 706(2). 
 

Response 

Quantification of EPA’s Conservative Assumptions

EPA described three principal conservation assumptions within Section 6 of the final Bay TDML. However, one quantitative

conservation assumption stands apart from the rest: the basinwide allowable nutrient loads were determined on the basis of

achieving a select set of deep-water and deep-channel DO standards in the mainstem Bay and adjoining embayments—middle

(CB4MH) and lower (CB5MH) central Chesapeake Bay, Eastern Bay (EASMH), and lower Chester River (CHSMH). The Bay

TMDL calls for nitrogen reductions upwards of 150 million pounds lower to achieve the dissolved oxygen WQS in these three Bay

segments compared with most of the remaining 88 Bay segments. This is a clear, quantitative, conservative assumption that ensures

water quality restoration and protection of the vast majority of Chesapeake Bay’s tidal waters.

 

Reduced Sensitivity at Low Non-Attainment Percentages

EPA documented reduced sensitivity at low non-attainment percentages (less than and equal to 1 percent) for dissolved oxygen,

water clarity/SAV, and chlorophyll a criteria due to the nature of criteria assessment methodology (see Appendix I within the final

Bay TMDL).  This was an artifact of the unique criteria assessment methodology, which relies on a comparison of a cumulative

frequency distribution of percent time and space of non-attainment and a reference curve, and the reduce sensitivity as very low

pollutant loading levels.  EPA did not put this forward as a conservation approach to justify an implicit margin of safety as stated in

the comment.

 

Accounting for Differences in Nutrient Effectiveness

EPA acknowledges and agrees with the comment’s statement that “the difference in nutrient effectiveness delivered by the Bay's
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northern and southern tributaries injects a degree of bias into the allocations system. Reductions achieved in the Susquehanna and

other northern tributaries have greater beneficial impact on the Bay health than similar reductions achieved in the York, James and

other more southerly tributaries.”  EPA’s Bay TMDL allocation methodology is built on that exact well recognized, fundamental

nature of the relationship between location of the load source and relative effect on Bay water quality.

 

EPA acknowledges that the “ EPA must account for these differences in effectiveness ratios in any interstate or interbasin trading

programs”.  EPA disagrees that “this variability in the relative effectiveness of reductions is another reason to include an explicit

MOS”.  As stated above, EPA’s allocation methodology already accounts for the vast differences in the relative effectiveness of the

local nutrient loads.  There are other mechanism for addressing these differences within trading programs independent of how EPA

determines a MOS.

 

5% Temporary Reserve

EPA established the temporary reserve for a purpose separate from the determination of the MOS.

 

Climate Change and MOS

The 2010 Chesapeake Bay TMDL accounts for climate change impacts observed to date by its dependence on a decadal hydrologic

period representative of the recent recorded hydrology. However, current hydrology will not ensure protection against future

hydrological conditions influences by changed climate change.

 

In developing the margin of safety for the 2010 Bay TMDL, EPA considered the preliminary analysis of the influence climate

change on estimated Chesapeake watershed flows, nutrient, and sediment loads has been included in the TMDL

documentation—please see Appendix E. Summary of Initial Climate Change Impacts on the Chesapeake Bay Watershed Flows and

Loads. A key preliminary finding was temperature increases tending to increase evapotranspiration in watershed, possibly offsetting

increases in precipitation, flows and nutrient loads.  The preliminary findings also pointed to possible increases in sediment loads.

Clearly, more work is needed to fully understand this aspect and many other impacts of climate change on the Bay.  These two sets

of findings were factored into EPA’s decisions for an implicit margin of safety for nutrients and an explicit margin of safety for

sediment.

 

To fully assess the possible impacts, there is much work to be done to build the capacity for quantifying the impacts that the scale of

the Bay TMDL—92 Bay segments and their surrounding watersheds down to the scales of the Phase II Watershed Implementation

Plans’ target loads—into the full suite of Bay models and other decision support tools.

 

EPA and its partners are committed a more complete analysis of climate change effects on TMDL nutrient and sediment to be made

during the mid-course assessment of Chesapeake TMDL progress in 2017, as called for in Section 203 of the Chesapeake Executive

Order (May 12, 2009), accessible at

http://executiveorder.chesapeakebay.net/EO/file.axd?file=2009%2f8%2fChesapeake+Executive+Order.pdf.  As new scientific

understanding becomes available, EPA has committed to take an adaptive management approach to the Bay TMDL and factor that

new understanding into the Bay TMDL, in this case during the mid-course assessment.

 

As stated in the letter from Shawn Garvin (EPA Region 3 Administrator) to the Principals' Staff Committee on June 11, 2010

(accessible at http://archive.chesapeakebay.net/pubs/TMDLScheduleLetter.pdf), EPA has committed to modify the Bay TMDL, as
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necessary, in 2017.

 

Comment ID 0554.1.001.012

Author Name: Murphy James

Organization: National Wildlife Federation (NWF)

The Draft TMDL fails to incorporate climate change in two important ways. the Draft TMDL does not account for

uncertainty regarding climate changes impacts on conditions in the Bay in the MOS. 
 

Response 

The Chesapeake Bay TMDL accounts for climate change impacts observed to date by its dependence on a decadal hydrologic

period representative of the recent recorded hydrology. However, current hydrology will not ensure protection against future

hydrological conditions influenced by changed climate change.

 

In developing the Bay TMDL’s margin of safety, EPA considered its preliminary analysis of the influence climate change on

estimated Chesapeake watershed flows, nutrient, and sediment loads—please see Appendix E. A key preliminary finding was

temperature increases tending to increase evapotranspiration in watershed, possibly offsetting increases in precipitation.  These

preliminary results did not provide clear evidence for changes to the TMDL allocations through a margin of safety. Clearly, more

work is needed to fully understand this aspect and many other impacts of climate change on the Bay.

 

EPA and its partners are committed a more complete analysis of climate change effects on TMDL nutrient and sediment to be made

during the mid-course assessment of Chesapeake Bay TMDL progress in 2017, as called for in Section 203 of the Chesapeake

Executive Order 13508 (May 12, 2009), accessible at

http://executiveorder.chesapeakebay.net/EO/file.axd?file=2009%2f8%2fChesapeake+Executive+Order.pdf.  As new scientific

understanding becomes available, EPA has committed to take an adaptive management approach to the Bay TMDL and factor that

new understanding into the Bay TMDL, in this case during the mid-course assessment.

 

To fully assess the possible impacts, there is much work to be done to build the capacity for quantifying the impacts from climate

change at the scale of the Bay TMDL—92 Bay segments and their surrounding watersheds down to the scales of the Phase II

Watershed Implementation Plans’ target loads—into the full suite of Bay models and other decision support tools.

 

Comment ID 0554.1.001.014

Author Name: Murphy James

Organization: National Wildlife Federation (NWF)

Additionally, to the extent there is uncertainty regarding climate change's impact on conditions in the Bay, this
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uncertainty must be accounted for explicitly in the MOS. As the Draft TMDL states: "In a TMDL, where there is

uncertainty, an explicit MOS is appropriate."[FN53] However, the MOSs mentioned in the TMDL - an "implicit" one for

nutrients reflected in data from the 1990s supposedly reflective of high rainfall years, and an explicit one for sediment -

do not account for climate change. The MOS must do so. And do so explicitly. 

 

[FN53] Id. at § 6.4.2, p.6-48. 
 

Response 

EPA acknowledges that uncertainty is always present in the application of model estimates in a TMDL. TMDL decision rules allow

for either an implicit or an explicit margin of safety (MOS).  Under EPA’s regulations, a TMDL is mathematically expressed as

TMDL =  WLA +  LA + MOS where: TMDL is the total maximum daily load for the water segment; WLA is the wasteload

allocation, or the load allocated to point sources; LA is the load allocation, or the load allocated to nonpoint sources; and MOS is

the margin of safety to account for any uncertainties in the supporting data and the model.

 

The margin of safety (MOS) is the portion of the pollutant loading reserved to account for any lack of knowledge concerning the

relationship between LAs and WLAs and water quality [CWA 303(d)(1)(c) and 40 CFR 130.7(c)(1)]. For example, knowledge is

incomplete regarding the exact nature and magnitude of pollutant loads from various sources and the specific impacts of those

pollutants on the chemical and biological quality of complex, natural waterbodies. The MOS is intended to account for such

uncertainties in a manner that is conservative from the standpoint of environmental protection. On the basis of EPA guidance, the

MOS can be achieved through two approaches: (1) implicitly incorporate the MOS by using conservative model assumptions to

develop allocations; or (2) explicitly specify a portion of the TMDL as the MOS and use the remainder for allocations.

 

In the absence of a clear quantification of uncertainty applicable across the full of Bay models, EPA and its jurisdictional partners

made a series of decisions regarding MOS. In the Chesapeake TMDL the nutrient allocations applied an implicit MOS; for sediment

loads an explicate MOS was used as described in detail in Section 6 of the TMDL documentation.  These decisions were made

based on an in-depth understanding of data, conservative assumptions, and calibration decisions within the suite of Bay models. 

 

In developing the margin of safety for the 2010 Bay TMDL, EPA considered the preliminary analysis of the influence climate

change on estimated Chesapeake watershed flows, nutrient, and sediment loads has been included in the TMDL

documentation—please see Appendix E. Summary of Initial Climate Change Impacts on the Chesapeake Bay Watershed Flows and

Loads.

 

Appendix E describes a preliminary assessment of climate change impacts on the Chesapeake Bay using an earlier version of the

Phase 5 Chesapeake Bay Watershed Model (Phase 5.2) and tools developed for EPA’s BASINS 4 system including the Climate

Assessment Tool (CAT). Flows and associated nutrient and sediment loads were assessed in all river basins of the Chesapeake Bay

with three key climate change scenarios reflecting the range of potential changes in temperature and precipitation in the year 2030.

The three key scenarios came from a larger set of 42 climate change scenarios that were evaluated from 7 Global Climate Models

(GCMs), 2 scenarios from the Intergovernmental Panel on Climate Change (IPCC) SRES (Special Report on Emissions Scenarios)

storylines, and 3 assumptions about precipitation intensity in the largest events. A key preliminary finding was temperature

increases tending to increase evapotranspiration in watershed, possibly offsetting increases in precipitation.  Clearly, more work is
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needed to fully understand this aspect and many other impacts of climate change on the Bay.

 

Comment ID 0590.1.001.010

Author Name: Chavez Jennifer

Organization: Earthjustice et al.

8. Margin of Safety: EPA's proposal to rely on an "implicit" margin of safety for the nutrients TDMLs is unlawful and

irrational. The Act requires each TMDL to be set "at a level necessary to implement the applicable water quality

standards with seasonal variations and a margin of safety which takes into account any lack of knowledge concerning

the relationship between effluent limitations and water quality." 33 U.S.C. 1313(d)(1)(C). The statute is therefore

precautionary in nature, requiring EPA to explicitly (not implicitly) provide for a margin of safety.

 

Even if an "implicit" margin of safety was allowable, EPA has failed to rationally justify its claim that the proposed

TMDLs provide such a margin. First, reliance solely on an "implicit" margin of safety that is neither measurable nor

verifiable provides no rational basis for determining that the statutory test for a margin of safety has been met. The

agency asserts that an implicit margin of safety is provided by virtue of various allegedly conservative assumptions

used in the modeling, but fails to quantify the alleged benefit of those assumptions in providing a margin of safety (as

opposed to simply avoiding making TMDLs that are less protective than necessary from being even more deficient).

 

Second, the margin of safety must be sufficient to account for any lack of knowledge or uncertainty involved in

developing the TMDL. 33 U.S.C. § 1313(d)(C). The uncertainties and knowledge gaps involved in developing the

Chesapeake Bay TMDL are enormous given the scale and complexity of the watershed. Yet EPA has conducted no

formal analysis, either by systematically identifying the uncertainties and lack of knowledge involved in developing these

TMDLs or by otherwise estimating the model's margin of error, that would allow determination of whether the implicit

margin of safety claimed in the Draft TMDL is sufficiently conservative to take into account "any lack of knowledge

concerning the relationship between effluent limitations and water quality," as is required under § 303(d)(1)(C) of the

CWA and the TMDL regulations at 40 C.F.R. § 130.7(c)(1). Because there is no analysis connecting the existing lack of

knowledge with the claimed margin of safety, there is no showing or reasoned demonstration that the margin of safety

is adequate.

 

Finally, the Draft provides no explanation or analysis demonstrating that each of the claimed "conservative

assumptions" actually create a margin of safety. To the contrary, EPA acknowledges (at 6- 11) that even with these

assumptions, the model projects DO criteria nonattainment across a wide range of segments and designated uses. The

agency excuses these continued violations simply by ignoring nonattainment percentages projected by the model

rounded to 1 percent - hardly a conservative approach. Even then, the agency projects the nutrient TMDLs will still

result in DO nonattainment in one Bay segment. TMDL at 6-13. See also Table 6-7 (showing continued nonattainment

in 9 segments under the proposed TMDL); page 6-40 (indicating that model showed nonattainment of Anacostia and

Potomac Rivers for chlorophyll a under proposed TMDL).

 

EPA also cites as "conservative" its reliance on a 3-year period that allegedly represents 10 year high-flow conditions

(an assumption that we question above in relation to critical conditions), but again fails to show why use of that period is

inherently conservative or actually results in a TMDL that is more protective than necessary to implement standards.
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Moreover, the requirement for TMDLs to include a margin of safety is a stand-alone requirement of the CWA, 33 U.S.C.

§ 1313(d)(C). That statutory requirement must be satisfied in addition to the requirement in CWA regulations for TMDLs

to include a margin of safety and "take into account critical conditions," 40 C.F.R. § 130.7(c)(1). In other words, meeting

the "critical conditions" requirement cannot itself be counted as a margin of safety.

 

Equally meritless is EPA's claim that a margin of safety derives from the fact that NPDES permit holders can be

expected to discharge lower pollution levels than their permitted maxima. This assumption is patently invalid because it

disregards countervailing evidence, including the fact that population increases in the Bay watershed (along with the

inevitable growth in construction and industrial development) are projected to grow substantially during the TMDL

implementation period. See, e.g., discussion at 2-5. Even if that assumption was verified (which it is not), it hardly

justifies an assumption that the TMDL itself is more protective than necessary, particularly when EPA is proposing to

allow the use of trading, and when EPA cannot assure that many other dischargers (e.g., MS4 systems, nonpoint

sources) will discharge at levels lower (or even at) the levels assumed in the model. 
 

Response 

The margin of safety (MOS) is the portion of the pollutant loading reserved to account for any lack of knowledge concerning the

relationship between LAs and WLAs and water quality [CWA 303(d)(1)(c) and 40 CFR 130.7(c)(1)]. For example, knowledge is

incomplete regarding the exact nature and magnitude of pollutant loads from various sources and the specific impacts of those

pollutants on the chemical and biological quality of complex, natural waterbodies. The MOS is intended to account for such

uncertainties in a manner that is conservative from the standpoint of environmental protection. On the basis of EPA guidance, the

MOS can be achieved through two approaches (USEPA 1999): (1) implicitly incorporate the MOS by using conservative model

assumptions to develop allocations; or (2) explicitly specify a portion of the TMDL as the MOS and use the remainder for

allocations.

 

EPA has established a 27 year history of scientific and technical advancements in the understanding of “the exact nature and

magnitude of pollutant loads from various sources and the specific impacts of those pollutants on the chemical and biological

quality of complex, natural waterbodies” (see Appendix B for an index of the extensive supporting documentation).  The significant

advancements in the scientific understanding is clearly established in the significant evolution of the policy agreements and

supporting nutrient and sediment reduction commitment over the past three decades—1983 Chesapeake Bay Agreement, 1987

Chesapeake Bay Agreement, 1992 Amendment to the Bay Agreement, 1997 Reevaluation, and Chesapeake 2000.  EPA and its

partners have amassed a wealth of data and understanding that supports an implicit margin of safety for the nitrogen and phosphorus

allocations.

 

The Chesapeake Bay TMDL for nitrogen and phosphorus applies an implicit MOS in derivation of the DO and chlorophyll a-based

nutrient allocations through the use of numerous conservative assumptions in the modeling framework. The principal conservative

assumption used in the determining the actual allocations was the basinwide allowable nutrient loads were determined on the basis

of achieving a select set of deep-water and deep-channel DO standards in the mainstem Bay and adjoining embayments—middle

(CB4MH) and lower (CB5MH) central Chesapeake Bay, Eastern Bay (EASMH), and lower Chester River (CHSMH). The Bay

TMDL calls for nitrogen load reductions upwards of 50 million pounds lower to achieve the dissolved oxygen WQS in these four

Bay segments compared with many of the remaining 88 Bay segments.
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14 - TEMPORARY RESERVE

Comment ID 0334.1.001.007

Author Name: Troutman John

Organization: Buchart Horn, Inc.

EPA has reserved 5% of the nutrient allocations for Total Nitrogen and Total Phosphorus in the event of different values

in the model 5.3. Will this reserve be returned to states load allocations? 
 

Response 

Yes, the reserve was intended to be returned to the states after the models were updated. However, based on public comments

received, with the final TMDL, EPA has chosen to remove the reserve concept. So the full allocation has been provided to the states

with no reserve. 

 

Comment ID 0681.1.001.001

Author Name: Baxter Russ

Organization: VA Department of Environmental Quality

On Page 6-15, the TMDL states that EPA "is seeking comment" on whether to include a "temporary reserve" in the final

TMDL allocations.

 

Recommendation: DEQ does not support inclusion of a temporary reserve. TMDL allocations should not be set with an

assumed margin of error based on proposed modifications to the Chesapeake Bay model. 
 

Response 

Based on comments received, within the Bay final TMDL, EPA has chosen to remove the temporary reserve concept.
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15 - DAILY LOADS

Comment ID 0230.1.001.023

Author Name: Henifin Edward

Organization: Hampton Roads Sanitation District (HRSD)

EPA's Choice of Daily Loads That Are Too Low is Unreasonable

 

HRSD is concerned that EPA has not appropriately addressed daily loads in the Draft TMDL. Existing Chesapeake Bay

programs are properly built on the concept of annual load. As to point source permitting, this approach has been

documented in an EPA 2004 Memorandum, and HRSD supports that approach. In the Draft TMDL, however, EPA has

inappropriately set daily loads at the segment level based upon the 95% percentile and indicates this statistical

approach assumes the daily maximum load would be violated 5% of the time. Obviously this is acceptable to EPA as

this statistic does not represent a real world water quality problem, and HRSD agrees. However, HRSD believes that

higher daily loads would be appropriate, and that the ecological insignificance of daily should be clarified. 
 

Response 

Please refer to the response for comment 0288.1.001.030 regarding daily loads.

 

Comment ID 0230.1.001.049

Author Name: Henifin Edward

Organization: Hampton Roads Sanitation District (HRSD)

XII. EPA'S CHOICE OF DAILY LOADS THAT ARE TOO LOW IS UNREASONABLE

 

EPA has not appropriately addressed daily loads in the Bay TMDL. Existing Chesapeake Bay programs were built on

the concept of annual load goals. A correct approach on this point is critical for cost-effectiveness and attainability.

 

It is well established that daily nutrient load variations are environmentally insignificant to the Bay. Furthermore, EPA

determined in a 2004 Memorandum, [FN91] and cited by EPA at Draft TDML, 4-9) that annual limits are appropriate in

CWA permitting. EPA has stated that:

 

• The exposure period of concern for nutrient loadings to the Bay and its tidal tributaries is very long;

 

• The area of concern is far-afield (as opposed to the immediate vicinity of the discharge); and

 

• The average pollutant load rather than the maximum pollutant load is of concern.
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Based on modeling, EPA concluded that "Chesapeake Bay and its tidal tributaries in effect integrate variable point

source monthly loads over time, so that as long as a particular annual total load of nitrogen and phosphorous is met,

constant or variable intraannual load variation from individual point sources has no effect on water quality in the main

bay." [FN92] According to EPA, "[e]ven a simply steady-state model for permit development such as dividing the annual

limit by 12 and establishing that value as the monthly limit is therefore not appropriate." [FN93]

 

EPA has repeated its 2004 message in the Draft TMDL: 

 

Numerous Chesapeake studies show that annually based wastewater treatment nutrient reductions are sufficient to

protect Chesapeake Bay water quality (Linker 2003, 2005). The seasonal aspects of the jurisdictions' Chesapeake Bay

WQS are due to the presence of the living resources being protected, but annual nutrient and sediment load reductions

are most important to achieve and maintain the seasonal water quality criteria, some of which span multiple seasons-

open-water, shallow-water bay grass, migratory spawning and nursery… [FN94]

 

HRSD agrees that the proper technical basis for the TMDL and WLAs is annual in this case. In our December 2009

Comments, [FN95] VAMWA made the following recommendations about how to reflect a temporal period in the Bay

TMDL:

 

1. Select a Large Geographic Scale- The scale of any "daily" load component of a TMDL should be Bay watershed

scale, rather than at any smaller scale such as a Tributary scale.

 

2. Set the Daily Load Conservatively High- Any "daily" load component should include a large percentage of the annual

load, such that the daily load would never be a limiting factor for TMDL compliance, even under short-term extreme

hydrological conditions.

 

3. Document the Key Assumptions About Daily and Annual Loads- 40 CFR 122.44(d)(1)(vii)(B) requires that: "[e]ffluent

limits developed to protect a narrative water quality criterion, a numeric water quality criterion, or both, are consistent

with the assumptions and requirements of any available wasteload allocation for the discharge prepared by the State

and approved by EPA pursuant to 40 CFR 130.7." Therefore, for completeness and clarity for future permitting, the

TMDL should document the following WLA assumptions consistent with the 2004 Memorandum: (A) daily WLAs are

essentially meaningless in this context and will not be used for permitting purposes, and (B) permit limits for POTWs

and industrial discharges will be annual limits to meet annual waste loads. The 2004 Memorandum should be

referenced in and incorporated into the TMDL.

 

In its Draft TMDL, EPA established maximum daily loads for each of the 92 impaired segments in the TMDL, and

provided an explanation for how the reader could calculate the seasonal maximum daily load "for any segment, WLA, or

LA of interest." [FN96] EPA also provided annual WLAs and LAs in Draft Appendix Q. 

 

HRSD objects to EPA's decision to set daily loads at an impaired segment level (rather than the Bay level only), and to

establish daily loads based upon the 95% percentile of daily loads. [FN97] This means that, even if the TMDL were fully

achieved, and the modeling has perfectly captured flows, the daily maximum load would be "violated" 5% of the time, or

approximately one day out of every twenty.

 

This methodology would not be as critical if EPA had clearly stated that it would not be using daily WLAs for permitting
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or compliance purposes for regulated sources. Although HRSD appreciates EPA's reference to the 2004 Memorandum,

and the language quoted above from Draft TMDL at 6-6, EPA has not clearly addressed the inapplicability of daily loads

to POTW dischargers. This is highly problematic, as POTWs throughout Virginia and other Bay States have been

designed, and the Nutrient Exchange has been developed, to ensure compliance with annual loads. Considerations of

treatment plant design and capital and operating costs, including seasonal variation in performance of BNR technology,

support an annual rather than daily approach with respect to the point source components of the TMDL.

 

For these reasons, EPA should revise its Draft TMDL to clearly state that daily loads will not be the yardstick against

which POTW compliance is measured. This should be clear in the body of the TMDL itself (e.g., in Section 6) and in all

appendices that reference daily loads.  

 

[FN91] Attached hereto as Appendix 49.

 

[FN92] 2004 Memorandum at 3.

 

[FN93] Id. at 5.

 

[FN94] Draft TMDL at 6-6.

 

[FN95] See also December 22, 2008 Memorandum ("Daily" Loads Element of Chesapeake Bay TMDL) from

VAMWA/MAMWA Chesapeake Bay Team to CBP Water Quality Steering Committee (attached hereto as Appendix 49).

 

 

[FN96] Draft TMDL at 6-18.

 

[FN97] Draft TMDL at 6-18. 
 

Response 

Please refer to the response for comment 0288.1.001.030 regarding daily loads.

 

Comment ID 0272.2.001.013

Author Name: Pippel Julie

Organization: Maryland Association of Municipal Wastewater Agencies, Inc. (MAMWA)

EPA Should Revise the Discussion of Daily Loads

 

EPA has not appropriately addressed daily loads in the Bay TMDL. Existing Chesapeake Bay programs were built on

the concept of annual load goals. A correct approach on this point is critical for cost-effectiveness and attainability.

 

It is well established that daily nutrient load variations are environmentally insignificant to the Bay. Furthermore, EPA
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agreed in a 2004 Memorandum (cited by EPA at Draft TDML, 4-9) that annual limits are appropriate in CWA permitting.

EPA has stated that:

 

--The exposure period of concern for nutrient loadings to the Bay and its tidal tributaries is very long;

--The area of concern is far-afield (as opposed to the immediate vicinity of the discharge); and

--The average pollutant load rather than the maximum pollutant load is of concern.

 

Based on modeling, EPA concluded that "Chesapeake Bay and its tidal tributaries in effect integrate variable point

source monthly loads over time, so that as long as a particular annual total load of nitrogen and phosphorous is met,

constant or variable intra-annual load variation from individual point sources has no effect on water quality in the main

bay." [FN19] According to EPA, "[e]ven a simply steady-state model for permit development such as dividing the annual

limit by 12 and establishing that value as the monthly limit is therefore not appropriate." [FN20]

 

EPA has repeated its 2004 message in the Draft TMDL:

 

Numerous Chesapeake studies show that annually based wastewater treatment nutrient reductions are sufficient to

protect Chesapeake Bay water quality (Linker 2003, 2005). The seasonal aspects of the jurisdictions' Chesapeake Bay

WQS are due to the presence of the living resources being protected, but annual nutrient and sediment load reductions

are most important to achieve and maintain the seasonal water quality criteria, some of which span multiple seasons-

open-water, shallow-water bay grass, migratory spawning and nursery… [FN21]

 

In its December 2009 Comments, MAMWA made the following recommendations about how to reflect a temporal

period in the Bay TMDL:

 

--Select a Large Geographic Scale - The scale of any "daily" load component of a TMDL should be a Bay watershed

scale, rather than at any smaller scale such as a Tributary scale.

--Set the Daily Load Conservatively High - Any "daily" load component should include a large percentage of the annual

load, such that the daily load would never be a limiting factor for TMDL compliance, even under short-term extreme

hydrological conditions.

--Document the Key Assumptions About Daily and Annual Loads - 40 CFR 122.44(d)(1)(vii)(B) requires that: "[e]ffluent

limits developed to protect a narrative water quality criterion, a numeric water quality criterion, or both, are consistent

with the assumptions and requirements of any available wasteload allocation for the discharge prepared by the State

and approved by EPA pursuant to 40 CFR 130.7." Therefore, for completeness and clarity for future permitting, the

TMDL should document the following WLA assumptions consistent with the 2004 Memorandum: (A) daily WLAs are

essentially meaningless in this context and will not be used for permitting purposes, and (B) permit limits for POTWs

and industrial discharges will be annual limits to meet annual waste loads. The 2004 Memorandum should be

referenced in and incorporated into the TMDL.

 

In its Draft TMDL, EPA established maximum daily loads for each of the 92 impaired segments in the TMDL, and

provided an explanation for how the reader could calculate the seasonal maximum daily load "for any segment, WLA, or

LA of interest." [FN22] EPA also provided annual WLAs and LAs in Draft Appendix Q.

 

MAMWA disagrees with EPA's decision to set daily loads at an impaired segment level, and to establish daily loads

based upon the 95% percentile of daily loads. [FN23] This means that, even if the TMDL were fully achieved, and the
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modeling has perfectly captured flows, the daily maximum load would be violated 5% of the time, or approximately one

day out of every twenty.

 

This methodology would not be as critical if EPA had clearly stated that it would not be using daily WLAs for permitting

or for POTWs compliance purposes. Although MAMWA appreciates EPA's reference to the 2004 Memorandum, and

the language quoted above from Draft TMDL at 6-6, EPA has not clearly addressed the application of daily loads to

POTW dischargers. This is highly problematic, as POTW facilities have been designed to ensure compliance with

annual loads. Considerations of treatment plant design and capital and operating costs, including seasonal variation in

performance of wastewater technology, support an annual rather than daily approach with respect to the point source

components of the TMDL.

 

For these reasons, EPA should revise its Draft TMDL to clearly state that daily loads will not be the yardstick against

which POTW compliance is measured. This should be clear in the body of the TMDL itself (e.g., in Section 6) and in all

appendices that reference daily loads. [FN24]

 

 

[FN19] 2004 Memorandum at 3.

 

[FN20] Id. at 5.

 

[FN21] Bay TMDL at 6-6.

 

[FN22] Draft TMDL at 6-18.

 

[FN23] Draft TMDL at 6-18.

 

[FN24] On a related note, in Table Q-1, EPA's Draft TMDL appears to provide individual WLAs for non-significant

WWTPs (including POTWs). This is in contrast to Maryland's Draft WIP (aggregates WLAs for non-significant WWPTs).

MAMWA strongly supports the State's approach. These smaller plants are not being required to upgrade (see

discussion above). EPA should correct its TMDL to provide aggregate loadings. Furthermore, EPA should make it clear

in the text and in all appendices that reference loadings that insignificant WWTPs are being aggregated for purposes of

the TMDL, but that they are not expected to upgrade to attain such loadings, nor should their permits reflect any

individual loading. 
 

Response 

Please refer to the response for comment 0288.1.001.030 regarding daily loads.

 

Comment ID 0288.1.001.030

Author Name: Pomeroy Christopher

Organization: Virginia Association of Municipal Wastewater Agencies, Inc. (VAMWA)
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EPA'S CHOICE OF DAILY LOADS THAT ARE TOO LOW IS UNREASONABLE

 

EPA has not appropriately addressed daily loads in the Bay TMDL. Existing Chesapeake Bay programs were built on

the concept of annual load goals. A correct approach on this point is critical for cost-effectiveness and attainability.

 

It is well established that daily nutrient load variations are environmentally insignificant to the Bay. Furthermore, EPA

determined in a 2004 Memorandum,[FN91] and cited by EPA at Draft TDML, 4-9) that annual limits are appropriate in

CWA permitting. EPA has stated that:

 

--The exposure period of concern for nutrient loadings to the Bay and its tidal tributaries is very long;

--The area of concern is far-afield (as opposed to the immediate vicinity of the discharge); and

--The average pollutant load rather than the maximum pollutant load is of concern.

 

Based on modeling, EPA concluded that "Chesapeake Bay and its tidal tributaries in effect integrate variable point

source monthly loads over time, so that as long as a particular annual total load of nitrogen and phosphorous is met,

constant or variable intraannual load variation from individual point sources has no effect on water quality in the main

bay." [FN92] According to EPA, "[e]ven a simply steady-state model for permit development such as dividing the annual

limit by 12 and establishing that value as the monthly limit is therefore not appropriate." [FN93]

 

EPA has repeated its 2004 message in the Draft TMDL:

 

Numerous Chesapeake studies show that annually based wastewater treatment nutrient reductions are sufficient to

protect Chesapeake Bay water quality (Linker 2003, 2005). The seasonal aspects of the jurisdictions‘ Chesapeake Bay

WQS are due to the presence of the living resources being protected, but annual nutrient and sediment load reductions

are most important to achieve and maintain the seasonal water quality criteria, some of which span multiple seasons-

open-water, shallow-water bay grass, migratory spawning and nursery… [FN94]

 

VAMWA agrees that the proper technical basis for the TMDL and WLAs is annual in this case. In our December 2009

Comments,[FN95] VAMWA made the following recommendations about how to reflect a temporal period in the Bay

TMDL:

 

1. Select a Large Geographic Scale- The scale of any "daily" load component of a TMDL should be Bay watershed

scale, rather than at any smaller scale such as a Tributary scale.

 

2. Set the Daily Load Conservatively High- Any "daily" load component should include a large percentage of the annual

load, such that the daily load would never be a limiting factor for TMDL compliance, even under short-term extreme

hydrological conditions.

 

3. Document the Key Assumptions About Daily and Annual Loads- 40 CFR 122.44(d)(1)(vii)(B) requires that: "[e]ffluent

limits developed to protect a narrative water quality criterion, a numeric water quality criterion, or both, are consistent

with the assumptions and requirements of any available wasteload allocation for the discharge prepared by the State

and approved by EPA pursuant to 40 CFR 130.7." Therefore, for completeness and clarity for future permitting, the

TMDL should document the following WLA assumptions consistent with the 2004 Memorandum: (A) daily WLAs are

essentially meaningless in this context and will not be used for permitting purposes, and (B) permit limits for POTWs

Chapter 1 – Comments and Responses Daily Loads

112512/27/2010 06:44 PM EST



 

and industrial discharges will be annual limits to meet annual waste loads. The 2004 Memorandum should be

referenced in and incorporated into the TMDL.

 

In its Draft TMDL, EPA established maximum daily loads for each of the 92 impaired segments in the TMDL, and

provided an explanation for how the reader could calculate the seasonal maximum daily load "for any segment, WLA, or

LA of interest." [FN96] EPA also provided annual WLAs and LAs in Draft Appendix Q.

 

VAMWA objects to EPA‘s decision to set daily loads at an impaired segment level (rather than the Bay level only), and

to establish daily loads based upon the 95% percentile of daily loads. [FN97] This means that, even if the TMDL were

fully achieved, and the modeling has perfectly captured flows, the daily maximum load would be "violated" 5% of the

time, or approximately one day out of every twenty.

 

This methodology would not be as critical if EPA had clearly stated that it would not be using daily WLAs for permitting

or compliance purposes for regulated sources. Although VAMWA appreciates EPA‘s reference to the 2004

Memorandum, and the language quoted above from Draft TMDL at 6-6, EPA has not clearly addressed the

inapplicability of daily loads to POTW dischargers. This is highly problematic, as POTWs throughout Virginia and other

Bay States have been designed, and the Nutrient Exchange has been developed, to ensure compliance with annual

loads. Considerations of treatment plant design and capital and operating costs, including seasonal variation in

performance of BNR technology, support an annual rather than daily approach with respect to the point source

components of the TMDL.

 

For these reasons, EPA should revise its Draft TMDL to clearly state that daily loads will not be the yardstick against

which POTW compliance is measured. This should be clear in the body of the TMDL itself (e.g., in Section 6) and in all

appendices that reference daily loads. 

 

 

[FN91] Attached hereto as Appendix 49.  [Comment Letter contains additional information in the form of an attachment.

See original comment letter 0288.A49]

 

[FN92] 2004 Memorandum at 3. 

 

[FN93] Id. at 5. 

 

[FN94] Draft TMDL at 6-6. 

 

[FN95] See also December 22, 2008 Memorandum ("Daily" Loads Element of Chesapeake Bay TMDL) from

VAMWA/MAMWA Chesapeake Bay Team to CBP Water Quality Steering Committee (attached hereto as Appendix 49).

[Comment Letter contains additional information in the form of an attachment.  See original comment letter 0288.A49]

 

[FN96] Draft TMDL at 6-18. 

 

[FN97] Draft TMDL at 6-18. 
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Response 

Although EPA agrees with the commenters that annual/seasonal loads are the applicable expression of loadings in the Chesapeake

Bay TMDL, EPA reminds the commenters that loads expressed on a daily time increment are consistent with the D.C. Circuit Court

of Appeals decision in Friends of the Earth, Inc. v. EPA (446 F.3d 140 (D.C. Cir. 2006)) and thus will be included in the TMDL.

One of the reasons that annual/seasonal loads are most appropriate is because loadings in the Bay TMDL vary with both

precipitation and flow, which vary on a time interval other than daily.

 

EPA also wishes to clarify that TMDLs are being established for the 92 segments and daily loads will be expressed for each

numeric TMDL, WLA and LA.  EPA views each of the 92 segment-pollutant combinations as TMDLs and must express each of

these as daily loads in addition to other appropriate expressions. Therefore, a single basin-wide scale daily load would not be

adequate.

 

EPA does not believe that the D.C. Circuit Court decision requires any changes in the way WLAs are currently implemented in

National Pollutant Discharge Elimination System (NPDES) permits. Water quality-based effluent limits (WQBELs) in NPDES

permits that implement WLAs in approved TMDLs must be “consistent with the assumptions and requirements of any available

WLA for the discharge” (Title 40 of the Code of Federal Regulations [CFR] 122.44(d)(1)(vii)(B)). Note that these provisions do not

require that effluent limits in NPDES permits be expressed in a form that is identical to the form in which the wasteload allocation

for the discharge is expressed in a TMDL. Permit limits need only be “consistent with the assumptions and requirements” of a

TMDL’s wasteload allocation.

 

The commenter offers no defensible methodology for calculating daily loads. It is EPAs professional opinion that the method used

for developing daily loads is appropriate.

 

On the other hand, EPA agrees with the commenter that the TMDL document could have been more clear on EPAs disposition on

the permitting of these TMDL requirements. Therefore, EPA has added a new paragraph in Section 6 that makes it clear that, while

daily loads are provided in the TMDL, annual only loads in the permit for the Bay-based limits, are acceptable.

 

Comment ID 0293.1.001.007

Author Name: Pomeroy Christopher

Organization: Virginia Municipal Stormwater Association, Inc. (VAMSA)

EPA's Choice of Daily Loads That Are Too Low and Its Failure to Appropriately Address MS4 Allocations is

Unreasonable

 

VAMSA is concerned that EPA has not appropriately addressed daily loads in the Bay TMDL. Existing Chesapeake Bay

programs are properly built on the concept of annual load. As to point source permitting, this approach has been

documented in an EPA 2004 Memorandum, and VAMSA supports that approach. In the TMDL, however, EPA has

inappropriately set daily loads at the segment level based upon the 95% percentile and indicates this statistical

approach assumes the daily maximum load would be violated 5% of the time. Obviously this is acceptable to EPA as
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this statistic does not represent a real world water quality problem, and VAMSA agrees. However, VAMSA believes that

higher daily loads would be appropriate, and that the ecological insignificance of daily should be clarified, particularly in

the context of WLAs for MS4s. MS4s have discharges that are highly influenced by uncontrollable precipitation events. 
 

Response 

Please refer to the response for comment 0288.1.001.030 regarding daily loads.

 

Comment ID 0293.1.001.016

Author Name: Pomeroy Christopher

Organization: Virginia Municipal Stormwater Association, Inc. (VAMSA)

EPA'S CHOICE OF DAILY LOADS THAT ARE TOO LOW AND ITS FAILURE TO APPROPRIATELY ADDRESS MS4

ALLOCATIONS IS UNREASONABLE

 

EPA has not appropriately addressed daily loads in the Bay TMDL. Existing Chesapeake Bay programs were built on

the concept of annual load goals. A correct approach on this point is critical for cost-effectiveness and attainability.

 

It is well established that daily nutrient load variations are environmentally insignificant to the Bay. Furthermore, EPA

determined in a 2004 Memorandum,[FN33] and cited by EPA at Draft TDML, 4-9) that annual limits are appropriate in

CWA permitting. EPA has stated that:

 

• The exposure period of concern for nutrient loadings to the Bay and its tidal tributaries is very long;

• The area of concern is far-afield (as opposed to the immediate vicinity of the discharge); and

• The average pollutant load rather than the maximum pollutant load is of concern.

 

Based on modeling, EPA concluded that "Chesapeake Bay and its tidal tributaries in effect integrate variable point

source monthly loads over time, so that as long as a particular annual total load of nitrogen and phosphorous is met,

constant or variable intraannual load variation from individual point sources has no effect on water quality in the main

bay."[FN34] According to EPA, "[e]ven a simply steady-state model for permit development such as dividing the annual

limit by 12 and establishing that value as the monthly limit is therefore not appropriate."[FN35]

 

EPA has repeated its 2004 message in the Draft TMDL:

 

Numerous Chesapeake studies show that annually based wastewater treatment nutrient reductions are sufficient to

protect Chesapeake Bay water quality (Linker 2003, 2005). The seasonal aspects of the jurisdictions' Chesapeake Bay

WQS are due to the presence of the living resources being protected, but annual nutrient and sediment load reductions

are most important to achieve and maintain the seasonal water quality criteria, some of which span multiple seasons-

open-water, shallow-water bay grass, migratory spawning and nursery… [FN36]

 

In its Draft TMDL, EPA established maximum daily loads for each of the 92 impaired segments in the TMDL, and
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provided an explanation for how the reader could calculate the seasonal maximum daily load "for any segment, WLA, or

LA of interest."[FN37] EPA also provided annual WLAs and LAs in Draft Appendix Q.

 

Given that VAMSA members handle stormwater and have no control over when and how much it rains, VAMSA objects

to EPA's decision to set daily loads at an impaired segment level (rather than the Bay level only), and to establish daily

loads based upon the 95% percentile of daily loads.[FN38] This means that, even if the TMDL were fully achieved, and

the modeling has perfectly captured flows, the daily maximum load would be "violated" 5% of the time, or approximately

one day out of every twenty.

 

This methodology would not be as critical if EPA had clearly stated that it would not be using daily WLAs for permitting

or compliance purposes for regulated sources. This is highly problematic and inappropriate given the fact that the

compliance standard for MS4s per the CWA is "MEP" (maximum extent practicable) and not compliance with a daily

numeric loading.

 

For these reasons, EPA should revise its Draft TMDL to clearly state that daily loads will not be the yardstick against

which MS4 compliance is measured, and further, that MS4s will not be required to comply with any numeric allocations

found in the Draft TMDL (even if they are provided in aggregated form). This should be clear in the body of the TMDL

itself (e.g., in Section 6) and in all appendices that reference daily loads.  

 

 

[FN33] Attached hereto as Appendix 12 [Comment Letter contains additional information in the form of an attachment.

See comment 0574.1.001.001]. 

 

[FN34] 2004 Memorandum at 3. 

 

[FN35] Id. at 5. 

 

[FN36] Bay TMDL at 6-6. 

 

[FN37] Draft TMDL at 6-18. 

 

[FN38] Draft TMDL at 6-18. 
 

Response 

Please refer to the response for comment 0288.1.001.030 regarding daily loads.
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16 - ALLOCATION METHODOLOGY

Comment ID 0217.1.001.004

Author Name: Pozgar David

Organization: Logan Township

The Chesapeake Bay has been rightly called a National Treasure but the draft EPA TMDL is requiring the ratepayers of

point source wastewater treatment facilities to unfairly bear the majority of the cost for restoration. 
 

Response 

Since the states’ final Phase I Watershed Implementation Plans were much improved over the drafts, EPA has significantly reduced

or removed most of the backstop allocations. This puts less cost burden on the ratepayers of the WWTPs

 

Comment ID 0217.1.001.007

Author Name: Pozgar David

Organization: Logan Township

More Draconian is that many of the industrial point sources are listed as having nutrient limits that appear to be arbitrary

and are well below the limit of technology. 
 

Response 

Please refer to the response to comment 0217.1.001.004

 

Comment ID 0230.1.001.046

Author Name: Henifin Edward

Organization: Hampton Roads Sanitation District (HRSD)

X. EPA's VIEW OF RELATIVE EFFECTIVENESS IS INCORRECT

 

The James and York Rivers have an insignificant effect on Chesapeake Bay DO. Furthermore, Rappahannock loads

are small in relation to other rivers.

 

A. The James & York River Basins Have No Meaningful Impact on Water Quality in the Mainstem Bay
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In the 2003 allocation effort, allocations for the James and York River basins were established at "Tributary Strategy"

loadings. This decision reflected recognition that the nutrient loadings for these basins did not significantly influence the

mainstem D.O. conditions at segment CB4 and, further, that additional nutrient controls (point and non-point) were

warranted for local water quality needs only. [FN75] This was a fundamental assumption of the 2005 Virginia Tributary

Strategies. In 2009, the impact of nutrient reductions on improving mid-Bay D.O. were reevaluated for the basins with a

different approach taken to assess the "relative effectiveness" as follows:

 

• River basins were sub-divided further into Above-Fall-Line ("AFL") and Below-Fall- Line ("BFL") segments (previously

only major tributaries were considered).

 

• Estuarine effectiveness [FN76] considered CB3-CB5 Deep Water (DW) plus Potomac Mesohaline DW and Deep

Channel (previously the analysis focused on CB4 DW). 

 

Relative effectiveness scores [FN77] were calculated by multiplying estuarine effectiveness with the respective delivery

factors [FN78] for each of these basins (previously delivery factors were not addressed in the scores). Draft results

under this revised scoring method are shown in Figure 7. A comparison between Figure 8 (2003) and Figure 7 (2009

draft) indicates that the relative order of importance of the basins has changed along the x-axis. For example, the

relative importance of the lower James now is greater than the above fall line York and Rappahannock; with the below

fall line York greater than the above fall line Patuxent and Potomac. 

 

<Figure 7: "Revised Scoring Method for Relative Effectiveness (x-axis)" on page 52 of Comment Letter EPA-R03-OW-

2010-0736-0230> 

 

<Figure 8: "Estuarine Effectiveness (2003)" on page 53 of Comment Letter EPA-R03-OW-2010-0736-0230> 

 

To further address the issues, the geographical scoring data (2009) was requested and received from the CBPO for

review and analysis. [FN79] Key findings are as follows:

 

First, in terms of "estuarine effectiveness," the relative rankings of the basins remain comparable in 2009 to those

determined in 2003. The James and York basins (now considered separately for AFL and BFL) continue to consistently

have the lowest "estuarine effectiveness" of all other basins (Figure 9). Note: The separations between "Low,"

"Medium," and "High" were based on dividing the response range by three. This is for illustrative purposes to compare

the 2003 and draft 2009 approaches. 

 

<Figure 9: "Estuarine Effectiveness-Mean DO (ug/l) per million algal units CB3-5 DW + POTMH + DC (NPS+PS

Loads)" on page 54 of Comment Letter EPA-R03-OW-2010-0736-0230> 

 

Second, the absolute impact of the James and York Rivers on mid-Bay D.O. was estimated by multiplying delivered

loads by their respective estuarine effectiveness. The results indicated that at the Working Target Loads (established by

EPA in a letter to the Virginia Secretary of Natural Resources, November 3, 2009) [FN80] the combined impact of the

James and York Rivers on mean mid-Bay D.O. was 0.033 mg/L. Further, reducing 2005 Tributary Strategy Loads to

"E3" levels indicated an incremental improvement of only 0.007 mg/L D.O. This near zero incremental D.O.

improvement potential at the mid-Bay associated with additional James and York controls is negligible because it is well
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within the error of analytical D.O. measurement and/or reliability of model predictions. These findings confirm that the

James and York Rivers have an insignificant effect on main Bay D.O. conditions and therefore further reductions are

not necessary. 

 

<Table: "Estimate of York and James loads on mid Bay DO conditions based on estuarine effectiveness" on page 55 of

Comment Letter EPA-R03-OW-2010-0736-0230> 

 

Third, it is recognized that the new revised scoring methods have created confusion about the management of the York

and James. However, the low relative effectiveness of small, isolated headwater basins elsewhere in the Bay

watershed do not cancel the established scientific basis for regulating the James and York basins based on local water

quality conditions rather than on mid-Bay D.O. With regard to the relative effectiveness plots identifying that selected

other basin-jurisdictions also have low relative effectiveness (plotting on the left side of the relative effectiveness charts

in Figure 7), most of these other segments are small, headwater basins that are not representative of the larger, high-

estuarine-effectiveness basins to which they drain. Their plotting position is largely driven by state-line truncations that

isolate headwaters far from tidal waters (e.g., Potomac above fall line (PotA) for West Virginia, PotA for Pennsylvania

(PA), and the western shore of PA), or by other unusual characteristics of these small headwater basins (e.g., high

reservoir density in the Maryland portion of the Patuxent above the fall line. Obviously, it is possible to subdivide larger

basins in any number of ways to isolate small headwaters with low relative effectiveness. However, such subdivisions

are not a legitimate basis for making decisions about whether basins as a whole are to be included or excluded in

allocations based on mid-Bay D.O. considerations. Such an approach would create an awkward patchwork, with high-

effectiveness estuaries such as those identified in this paragraph mostly included in the TMDL but missing small, non-

representative headwater segments. In contrast, the established decision to exclude the James and York basins from

mid-Bay based allocation principles is based on the fact that the James and York basins as a whole have negligible

impact on mid-Bay D.O. This logic remains in effect and the existing scientific and policy decisions must be maintained.

 

Given the minimal effects of the James and York on the mainstem Chesapeake Bay D.O conditions the TMDLs for

these rivers are a Virginia responsibility rather than EPA's responsibility.     

 

[FN75] Memorandum from W. Tayloe Murphy, Jr., Chair, PSC to PSC Members and Headwaters Representatives

(attached hereto as Appendix 44). 

 

[FN76] Estuarine effectiveness is a measure of the mean change in D.O. at a region of the Bay covering an area of

CB3-5 DW plus Potomac MH DW and deep-channel-per million algal units. An algal unit is calculated as (TN+TP*10)/2.

It is calculated through modeling by isolating a particular basin in question for reduction to E3 loads while all other

basins are held constant at calibration levels. Once the basin is isolated the incremental change in D.O. at the mid- Bay

is measured and recorded. For example, an estuarine effectiveness for the James below the fall line of 1 ug/L indicates

that mean D.O. in the mid-Bay (as defined above) would change 0.001 mg/L for each million algal unit reduced. 

 

[FN77] Relative effectiveness is a factor calculated as estuarine effectiveness times the delivery factor. Relative

effectiveness is an attempt to normalize the estuarine effectiveness by the delivery factor of nutrients.

 

[FN78] Delivery factor is a ratio of the delivered load to the edge of stream loads to "tidal waters" of the watershed

model.
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[FN79] Attached hereto as Appendix 45.

 

[FN80] Attached hereto as Appendix 46. 
 

Response 

Please see response to comment 0288.1.001.028

 

Comment ID 0230.1.001.047

Author Name: Henifin Edward

Organization: Hampton Roads Sanitation District (HRSD)

B. EPA Should Adequately Document the Small Influence of the Rappahannock River

 

The TMDL does not adequately document the small influence of the Rappahannock River on the Chesapeake Bay.

Figure 10 indicates the percentage of inflow attributable to the major river basins of the Bay from 1978-2009. The

Rappahannock River accounts for only 2.7% of total inflow to the Bay. Although this river has a moderate estuarine

effect on D.O. on the mainstem Bay on a per pound basis (Figure 10) its actual effect on mainstem Bay D.O. is quite

small because of its relatively low inflows and loads. 

 

<Figure 10: "Flow Contributions (Figure taken from Water Quality Steering Committee conference call materials (09-09-

09)" on page 56 of Comment Letter EPA-R03-OW-2010-0736-0230> 
 

Response 

Please see response to comment 0288.1.001.028

 

Comment ID 0288.1.001.028

Author Name: Pomeroy Christopher

Organization: Virginia Association of Municipal Wastewater Agencies, Inc. (VAMWA)

EPA's VIEW OF RELATIVE EFFECTIVENESS IS INCORRECT

 

The James and York Rivers have an insignificant effect on Chesapeake Bay DO. Furthermore, Rappahannock loads

are small in relation to other rivers.

 

A. The James & York River Basins Have No Meaningful Impact on Water Quality in the Mainstem Bay
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In the 2003 allocation effort, allocations for the James and York River basins were established at "Tributary Strategy"

loadings. This decision reflected recognition that the nutrient loadings for these basins did not significantly influence the

mainstem D.O. conditions at segment CB4 and, further, that additional nutrient controls (point and non-point) were

warranted for local water quality needs only. [FN75] This was a fundamental assumption of the 2005 Virginia Tributary

Strategies. In 2009, the impact of nutrient reductions on improving mid-Bay D.O. were re-evaluated for the basins with a

different approach taken to assess the "relative effectiveness" as follows:

 

--River basins were sub-divided further into Above-Fall-Line ("AFL") and Below-Fall-Line ("BFL") segments (previously

only major tributaries were considered).

 

--Estuarine effectiveness [FN76] considered CB3-CB5 Deep Water (DW) plus Potomac Mesohaline DW and Deep

Channel (previously the analysis focused on CB4 DW). Relative effectiveness scores [FN77] were calculated by

multiplying estuarine effectiveness with the respective delivery factors [FN78] for each of these basins (previously

delivery factors were not addressed in the scores). Draft results under this revised scoring method are shown in Figure

7. A comparison between Figure 8 (2003) and Figure 7 (2009 draft) indicates that the relative order of importance of the

basins has changed along the x-axis. For example, the relative importance of the lower James now is greater than the

above fall line York and Rappahannock; with the below fall line York greater than the above fall line Patuxent and

Potomac.

 

[Figure 7: Revised Scoring Method for Relative Effectiveness (x-axis). Please see original document 0288.1]

 

[Figure 8: Estuarine Effectiveness (2003). Please see original document 288.1]

 

To further address the issues, the geographical scoring data (2009) was requested and received from the CBPO for

review and analysis.[FN79] Key findings are as follows:

 

First, in terms of "estuarine effectiveness," the relative rankings of the basins remain comparable in 2009 to those

determined in 2003. The James and York basins (now considered separately for AFL and BFL) continue to consistently

have the lowest "estuarine effectiveness" of all other basins (Figure 9). Note: The separations between "Low",

"Medium", and "High" were based on dividing the response range by three. This is for illustrative purposes to compare

the 2003 and draft 2009 approaches.

 

[Figure 9: Estuarine Effectiveness- Mean DO (ug/l) per million algal units. CB3-5 DW + POTMH + DC (NPS+PS Loads).

Please see the original document 0288.1]

 

Second, the absolute impact of the James and York Rivers on mid-Bay D.O. was estimated by multiplying delivered

loads by their respective estuarine effectiveness. The results indicated that at the Working Target Loads (established by

EPA in a letter to the Virginia Secretary of Natural Resources, November 3, 2009) [FN80] the combined impact of the

James and York Rivers on mean mid-Bay D.O. was 0.033 mg/L. Further, reducing 2005 Tributary Strategy Loads to

"E3" levels indicated an incremental improvement of only 0.007 mg/L D.O. This near zero incremental D.O.

improvement potential at the mid-Bay associated with additional James and York controls is negligible because it is well

within the error of analytical D.O. measurement and/or reliability of model predictions. These findings confirm that the

James and York Rivers have an insignificant effect on main Bay D.O. conditions and therefore further reductions are

not necessary.
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[Table of the Estimate of York and James loads on mid Bay DO concentrations based on estuarine effectiveness.

Please see the original document 0288.1]

 

Third, it is recognized that the new revised scoring methods have created confusion about the management of the York

and James. However, the low relative effectiveness of small, isolated headwater basins elsewhere in the Bay

watershed do not cancel the established scientific basis for regulating the James and York basins based on local water

quality conditions rather than on mid-Bay D.O. With regard to the relative effectiveness plots identifying that selected

other basin-jurisdictions also have low relative effectiveness (plotting on the left side of the relative effectiveness charts

in Figure 7), most of these other segments are small, headwater basins that are not representative of the larger, high-

estuarine-effectiveness basins to which they drain. Their plotting position is largely driven by state-line truncations that

isolate headwaters far from tidal waters (e.g., Potomac above fall line (PotA) for West Virginia, PotA for Pennsylvania

(PA), and the western shore of PA), or by other unusual characteristics of these small headwater basins (e.g., high

reservoir density in the Maryland portion of the Patuxent above the fall line. Obviously, it is possible to subdivide larger

basins in any number of ways to isolate small headwaters with low relative effectiveness. However, such subdivisions

are not a legitimate basis for making decisions about whether basins as a whole are to be included or excluded in

allocations based on mid-Bay D.O. considerations. Such an approach would create an awkward patchwork, with high-

effectiveness estuaries such as those identified in this paragraph mostly included in the TMDL but missing small, non-

representative headwater segments. In contrast, the established decision to exclude the James and York basins from

mid-Bay based allocation principles is based on the fact that the James and York basins as a whole have negligible

impact on mid-Bay D.O. This logic remains in effect and the existing scientific and policy decisions must be maintained.

 

Given the minimal effects of the James and York on the mainstem Chesapeake Bay D.O conditions the TMDLs for

these rivers are a Virginia responsibility rather than EPA‘s responsibility.

 

B. EPA Should Adequately Document the Small Influence of the Rappahannock River

 

The TMDL does not adequately document the small influence of the Rappahannock River on the Chesapeake Bay.

Figure 10 indicates the percentage of inflow attributable to the major river basins of the Bay from 1978-2009. The

Rappahannock River accounts for only 2.7% of total inflow to the Bay. Although this river has a moderate estuarine

effect on D.O. on the mainstem Bay on a per pound basis (Figure 10) its actual effect on mainstem Bay D.O. is quite

small because of its relatively low inflows and loads.

 

[Figure 10. Please see original document 0288.1] 

 

 

[FN75] Memorandum from W. Tayloe Murphy, Jr., Chair, PSC to PSC Members and Headwaters Representatives

(attached hereto as Appendix 44).  [Comment Letter contains additional information in the form of an attachment.  See

original comment letter 0288.A44]

 

[FN76] Estuarine effectiveness is a measure of the mean change in D.O. at a region of the Bay covering an area of

CB3-5 DW plus Potomac MH DW and deep-channel-per million algal units. An algal unit is calculated as (TN+TP*10)/2.

It is calculated through modeling by isolating a particular basin in question for reduction to E3 loads while all other

basins are held constant at calibration levels. Once the basin is isolated the incremental change in D.O. at the mid-Bay
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is measured and recorded. For example, an estuarine effectiveness for the James below the fall line of 1 ug/L indicates

that mean D.O. in the mid-Bay (as defined above) would change 0.001 mg/L for each million algal unit reduced. 

 

[FN77] Relative effectiveness is a factor calculated as estuarine effectiveness times the delivery factor. Relative

effectiveness is an attempt to normalize the estuarine effectiveness by the delivery factor of nutrients. 

 

[FN78] Delivery factor is a ratio of the delivered load to the edge of stream loads to "tidal waters" of the watershed

model. 

 

[FN79] Attached hereto as Appendix 45. [Comment Letter contains additional information in the form of an attachment.

See original comment letter 0288.A45]

 

[FN80] Attached hereto as Appendix 46.[Comment Letter contains additional information in the form of an attachment.

See original comment letter 0288.A46] 
 

Response 

The commenter takes issue with EPA approach for determining the allocation for each basin-jurisdiction needed to achieve

Maryland and Virginia’s respective Chesapeake Bay dissolved oxygen water quality standards for the middle section of the

Chesapeake Bay mainstem.

 

The approach used by EPA is based on a correct determination of relative effectiveness. The per-pound influence that each major

tributary basin has on the main bay can be estimated based on a model-based determination of the estuarine effectiveness times the

delivery factors. While this approach is similar to that used in 2003 it does differ in that it yields quantitative estimates of the

relative effectiveness for each basin rather than the qualitative approach used in 2003. Using this measure of relative effectiveness,

EPA then used an approach that related that measure to the % of controllable load. This approach yielded target loads for each

basin-jurisdiction that was different than the loads from the state tributary strategies. Five of the seven watershed jurisdictions,

including Virginia agreed with this methodology.

 

While the process of 2003 was informative in establishing the allocations, EPA and the states were not bound by these allocations,

or by the approach used at that time. Surely, the 7 years of additional monitoring data and increased scientific understanding since

that time have provided EPA and our partners with much improved models, a sense of the challenges in achieving the loads, and,

therefore, a more refined approach like was used is appropriate and EPA stands by the allocations established based on this method.

 

The commenter suggests that the loadings from the York and the James Rivers are in his words ‘negligible’. Using that same

methodology and logic of ‘absolute impact’, it is probable that the commenter would also suggest that the loads from the eastern

shore of Delaware, the eastern shore of Virginia, the state of West Virginia, and even the District of Columbia are also negligible.

The commenter seems to dismiss that fact that the Bay system is a 200 to 300 million pound per year of nitrogen system and it takes

large load reductions to ‘move the needle’ of dissolved oxygen improvement. Further, if you analyze improvements in oxygen from

each of the sectors or basins or even some states, these parcels by themselves may not be large, but in the aggregate they all

contribute to the current impairment of the Chesapeake Bay.
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In spite of all of this, the allocations for the James River, similar to 2003, were based on restoring local water quality, not on

restoring the mainstem Bay water quality alone. So the discussion on the merits of allocating loadings to the York and James river

basin based on the improvement in dissolved oxygen on the main bay is academic.

 

 

Comment ID 0293.1.001.023

Author Name: Pomeroy Christopher

Organization: Virginia Municipal Stormwater Association, Inc. (VAMSA)

EPA's View Of Relative Effectiveness Is Incorrect

 

The James and York Rivers have an insignificant effect on Chesapeake Bay D.O. In the 2003 allocation effort,

allocations for the James and York River basins were established at "Tributary Strategy" loadings in recognition of the

fact that the nutrient loadings for these basins did not significantly influence the mainstem D.O. conditions at segment

CB4 and, further, that additional nutrient controls (point and non-point) were warranted for local water quality needs

only. This was a fundamental assumption of the 2005 Virginia Tributary Strategies. In 2009, the impact of nutrient

reductions on improving mid-Bay D.O. were re-evaluated for the basins with a different approach taken to assess the

"relative effectiveness." VAMSA disagrees with the conclusions EPA reached on this point.

 

Furthermore, Rappahannock loads are small in relation to other rivers. EPA's TMDL should, but currently does not,

appropriately reflect this point.

 

VAMSA's full discussion on relative effectiveness is provided as Appendix 13. 
 

Response 

Please see the response to comment 0288.1.001.028

 

Comment ID 0314.001.002

Author Name: Santulli Thomas

Organization: Southern Tier Central Regional Planning and Development Board (STCRPDB)

-Current contribution to Bay impairment: New York's water quality far surpasses that of any other jurisdiction within the

Bay watershed. If each of the Bay states had New York's current water quality (as measured near the Pennsylvania

border), excess nutrient and sediment issues would not exist in the Chesapeake Bay. In addition, due to the distance

from the Bay itself, the proportion of each pollutant discharged to New York's waters that reaches the Bay (delivery

factor) is also low. New York State's impact on the Bay's water quality is thus significantly less than that of other states

closer to the Bay.
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-Cost to improve the quality of clean water: Because New York's water quality is relatively high and delivery factors are

low, it will cost substantially more for New York State to remove a pound of delivered pollutant from the Bay than it

would for other watershed states.

-Economic benefits from the Chesapeake Bay: "States that benefit most from the Chesapeake Bay recovery must do

more." This principle should not have been removed from EPA's allocation methodology. New York State is remote

from the Chesapeake Bay and would derive no direct benefit from improvements to its water quality. It is unfair to ask

taxpayers and businesses in headwater states to pay for improved Bay water quality when the resulting economic

benefits would be limited to states adjacent to the Bay.

-Population growth and land use changes: Although the population within the Chesapeake Bay Watershed had

increased by 3 .5 million people over the last two decades, the population within the New York portion of the watershed

has stagnated or declined over the same period . With only nominal increases in urban land cover and significant

increases in forest cover, New York should not be expected to compensate for the water quality impainnents that result

from population growth and land use changes in other parts of the watershed. 
 

Response 

Please see response to comment #0080-cp.001.002

 

Comment ID 0330.1.001.009

Author Name: Krasnoff Alan

Organization: City of Chesapeake, Virginia

The EPA should also recognize that focusing on the urban runoff sector to provide significant reductions, primarily

because localities are directly regulated through MS4 NPDES permits, fails to fully recognize that other currently

unregulated sectors are major contributors to water quality impacts. 
 

Response 

EPA has reconsidered its approach to backstop allocations as proposed in the draft TMDL. This is in large part due to the

significantly improved states’ final Phase I Watershed Implementation Plans and informative public comments on the issue. The

final TMDL places much greater emphasis on states’ final Phase I Watershed Implementation Plans and less emphasis on backstops

in deriving the loading allocations for all pollutant source sectors.

 

 

Comment ID 0376.1.001.014

Author Name: Smith Brooks

Organization: Virginia Manufacturers Association VMA
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Virginia's WIP included an aggregated wasteload allocation for nonsignificant point sources. This is the same approach

that Virginia has used successfully hundreds of times in the past through TMDLs reviewed and approved by EPA. In

this case, Virginia derived the aggregate allocation with support from EPA and EPA's contractor, TetraTech, using SIC

classifications and facility size to project loadings. Virginia's WIP is backstopped by the Nutrient Credit Exchange Law,

which provides a mechanism for holding nonsignificant dischargers below certain thresholds.

 

EPA's proposal, by contrast, would assign an individual wasteload allocation to each and every nonsignificant

discharger. Such an approach is unnecessary and rife with potential for error. Among other problems, EPA cannot

meaningfully identify each and every nonsignificant discharger within a 64,000 square mile watershed. Toward that end,

we understand that EPA excluded many dischargers based on its inability to locate them in the model. Moreover, EPA

assumed in the draft TMDL that nonsignificant dischargers for which no data were available would have a wasteload

allocation of zero. Setting allocations without any basis in fact must fail both as a matter of good science and good

public policy. 
 

Response 

As noted, the VMA (and others) have made significant investments for the betterment of local water quality and the Chesapeake

Bay.  In the final Bay TMDL, EPA has chosen to aggregate the loadings of all of the non-significant WWTP facilities. Yet it is still

critical to identify those facilities that have a share in that aggregate allocation. Any facility not identified as having a share in that

aggregate will not be permitted to discharge nutrient or sediment into the bay watershed. It is also critical for the state to track the

permitted loading of these non-significant facilities so as to assure that the aggregate WLA is achieved.

 

Comment ID 0376.1.001.019

Author Name: Smith Brooks

Organization: Virginia Manufacturers Association VMA

EPA's Proposed Allocations for Stormwater Contain Mistakes that Must be Corrected Before the TMDL is Finalized.

 

The TMDL provides a wasteload allocation for municipal separate storm sewer systems but not for industrial or

construction stormwater sources. We understand that EPA's designation is in error and that EPA intended for its

wasteload allocation to include all three sources of stormwater loading. EPA needs to correct the TMDL to reflect this.

EPA also needs to explain how it assigned this allocation, recognizing that in many cases, the loading from municipal,

industrial and construction sources overlap (e.g., within the same local jurisdiction). 
 

Response 

Thank you for your comment. The final TMDL has been modified in response to this comment. That is, an aggregate stormwater

waste load allocation has been developed that includes MS4 systems, industrial and construction stormwater sources.
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Comment ID 0377-cp.001.003

Author Name: Martin Larry

Organization: Sustainable Community Initiatives

It is appropriate that tributary basins that contribute the most to the Bay water quality problems must do the most to

resolve those problems (on a pound per pound basis). 
 

Response 

Agree

 

Comment ID 0457.1.001.005

Author Name: Zaepfel Patrick

Organization:  

5. The Draft TMDL fails to explain how the government decided to allocate cap loads by industry, so that it is impossible

to determine if the allocation is rational. For example, in the Pennsylvania allocation, some industries got merely 1% of

the TN cap load and some were allocated 49%. Such distinctions may very well be justified, but failing to explain them

is not.

 

6. The Draft TMDL fails to explain why the Pennsylvania industrial cap loads are significantly lower than its municipal

cap loads. In the Draft TMDL, municipal point source cap load allocations were based on 3 mg/l of TN and 0.1 mg/L of

TP and insignificant municipal point sources on 8 mg/L of TN and 2 mg/L of TP at design flow conditions. The industrial

cap loads are significantly lower, for some significant industrial dischargers as low as 0.46 mg/L of TN and 0.003 mg/L

of TP. Several "insignificant" industrial point sources were even given cap loads of zero (0) pounds per year of TP,

which is inexplicable. Failing to describe the basis of these allocations is a fundamental flaw and is a stark example of

how the Draft TMDL is arbitrary and capricious.

 

7. The Draft TMDL gives limits to many industrial facilities that are less than the limit of treatment technology at design

flow conditions. The cap loads cannot be achieved when the industry must treat the wastewater to reduce the

concentrations of TN or TP in the discharge. This condition forces every industrial facility, as it approaches design

conditions, to purchase nutrient credits, if it can. However, for those facilities that discharge to streams that are already

nutrient impaired, purchasing of nutrient credits is not allowed by the PA DEP. In effect, this amounts to a governmental

directive to close these facilities. By failing to describe the path forward for facilities in such circumstances, EPA fails its

responsibilities to the public and violates the APA. 
 

Response 
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The draft wasteload allocations resulted from backstop allocations imposed by EPA. These backstops were necessary because the

state draft WIP was insufficient. The final WIP is much improved and therefore the backstop allocations have been removed or

reduced. As a result the final TMDL WLAs are much more aligned with the state WIP. The final WLAs for significant facilities can

be found in Section 9. For non-significant facilities, an aggregate allocation has been provided.

 

Comment ID 0480.1.001.014

Author Name: Falk Hilary

Organization: Choose Clean Water Coalition

EPA, in cooperation with its Bay state partners and after years of allocation experience, has established sound,

supportable rules and methods for establishing the Bay TMDL. 
 

Response 

Agreed. Thank you.

 

Comment ID 0515.1.001.001

Author Name: Crumb Edward

Organization: Binghamton-Johnson City Joint Sewage Board

After adoption, this TMDL will constitute a fundamental economic development tool for the benefit of the Bay shoreline

jurisdictions. We support reasonable, cost-effective efforts to restore the Bay, in proportion to the relative burdens each

jurisdiction places on the Bay and proportionate to the relative benefit each jurisdiction receives from the Bay.

Nevertheless, in the absence of clear evidence of excessive pollution from an upstream jurisdiction burdening the Bay,

the TMDL should not be structured in a punitive way that essentially sacrifices the economic vitality of remote

upstream/headwater jurisdictions for the benefit of Bay shoreline jurisdictions. 
 

Response 

The basis for EPA's allocation to NY is provided in the response to comment 0080-cp.001.002

 

Comment ID 0542.1.001.001

Author Name: Hooker Patrick

Organization: New York State Department of Agriculture and Markets

Chapter 1 – Comments and Responses Allocation methodology

114112/27/2010 06:44 PM EST



 

The Department of Agriculture and Markets has completed its review of the U.S. Environmental Protection Agency's

draft Chesapeake Bay Total Maximum Daily Load (TMDL), and subsequent information related to this document. I feel

compelled to vocalize the Department's ongoing concern with the lack of parity amongst states in the Bay Watershed,

lack of credit for New York's aggressive performance reducing pollution and EPA's lack of understanding about New

York State agriculture and stewardship program, which has been acknowledged by EPA's staff after release of the draft

TMDL.

 

Given our geographic location in the Chesapeake Bay Watershed, land-use, and performance to date, EPA's draft

allocations for New York State raise several questions about parity among the Bay states under the presented TMDL.

The 16 counties, 16 Soil and Water Conservation Districts, over 2000 family farms, and 629,000 residents living and

working in New York's portion of the Bay Watershed have made great strides to reduce nitrogen (N), phosphorus (P)

and sediment loads to the Chesapeake Bay. The vast majority of other Bay states have experienced significant

increases of people and livestock, land-use stress and intensification, accompanied by increased N and P loads over

the last 25 years. New York's sixteen counties have had the reverse experience on all these fronts. In 1985, New York's

baseline "no action" loads were 13.47 million lbs. N and 1.05 million lbs. P. Today, the same baseline "no action" loads

are 11.03 million lbs. N and 0.97 lbs. P. New York State should be credited with the load reductions we have achieved

since 1985. These are the product of progressive state and local conservation efforts and, unfortunately, of economic

stress in the region.

 

EPA disregard of New York's documented reductions and the ratcheting down of allocations for New York, so as to

alleviate the need for increased actions by other states, while maintaining the overall TMDL goal is inequitable. This

imposes unrealistic costs on the businesses, governments, and people of New York State. The reductions EPA is

asking of New York are more complex to implement and expensive due to decreasing returns at the margins. The EPA

draft TMDL allocation for New York is unrealistic.

 

 • New York State is held to deliver an equivalent percentage reduction for N (-22%) and by far the highest percentage

reduction in P (35%) of all the Bay states.

 

We understand that even if other Bay states could reduce their loads to the draft EPA allocations by 2025, the water

leaving their jurisdictions would still deliver higher nutrient loads per acre than New York's current 2010 load/ acre.

 

 • As the state that has the lowest present delivered loads, (2.65 lbs N/acre/year and 0.20 lbs P/acre/year) New York

State is required to accomplish relatively more than the other states with two to three times our current loading rate.

 

If all states were to achieve the modest loads currently leaving New York State, the Chesapeake Bay would meet water

quality standards eliminating the need for a TMDL.

 

• EPA proposes to allow those other states to continue to deliver two to three times New York State's draft allocation

(2.07 lbs N/acre/year and 0.13 lbs P/acre/year) in its 2025 TMDL goals. 
 

Response 

Please see response to comment #0080-cp.001.002
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Comment ID 0590.1.001.012

Author Name: Chavez Jennifer

Organization: Earthjustice et al.

10. MS4 Systems: Although MS4s are major contributors to standards violations in the Bay, EPA's draft TDML does not

appear to assign WLAs to specifically named MS4 systems (e.g., identified by name of municipality and by NPDES

permit number). Appendix R does appear to assign WLAs to MS4s on various segments, but identification of the

specific systems and outfalls covered by those allocations is essential to comply with EPA's rules. See 40 C.F.R.

130.2(h)(defining Wasteload Allocation as the portion of a receiving water's loading capacity that is allocated to one of

its existing or future point sources of pollution). Because some stream segments have multiple MS4 discharge points, it

is particularly important that WLAs be assigned to individual municipal dischargers by name. 
 

Response 

Please refer to the response to comment 0293.1.001.008

 

16.1 - NUTRIENT ALLOCATION METHODOLOGY

Comment ID 0064-cp.001.004

Author Name: Hutchins Lawrence

Organization: Quail's Nest Industries

EPA must allow Pennsylvania to meet its gross state allocation, without meeting specific sector allocations. 
 

Response 

The resolution of this issue was largely up to the state. EPA has been clear for two years--if the Commonwealth of Pennsylvania

provides an acceptable Watershed Implementation Plan which provides reasonable assurance that the Commonwealth can achieve

its load allocations, EPA was prepared to include only a gross point source wasteload allocation and a non-point source load

allocation in the Bay TMDL.  Pennsylvania’s final Watershed Implementation Plan did not fully meet EPA’s requested reasonable

assurance and the Bay TMDL contains sector specific allocations.

 

 

Comment ID 0178.1.001.002
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Author Name: Curatolo James

Organization: Upper Susquehanna Coalition

5. A USGS analysis of N and P levels shows that at present NY water levels of N and P are below what the Bay needs

to meet the TMDL; in other words if all the states had the same water quality as NY the Bay would meet its allocation.

This was also confirmed by an EPA Bay Modeler who answered "yes" when I asked him if the Bay would meet

standards if the water quality of the Bay. was the same as that measured at Towanda, PA, the CBP official site that

measures NY (and a small portion of PA) was the same as the

 

6. Water quality of all the States will have higher N and P levels AFTER the TMDL is met by all states than the Water

Quality of NY's water is at present.

 

7. NY loses about 60% of its N along the way after it leaves the edge of stream. In the model as the water becomes

cleaner (less nutrients) more of the nutrients "make it" to the Bay. This means that as more BMPs are implemented you

get less reductions. The concept that cleaner water allows more nutrients to pass through the system is completely

opposite to any scientific logic as biological activity would utilize more not less of nutrients as they become less. The

CBP has never provided any scientific documentation for this quirk in the model. The only response was the efficacy

ratings were developed by running the model backwards.

 

8. Up to Dec 2009 the CBP edict was that those states that benefit the most would do the most work. In early 2010 this

changed where all states have been given the same reduction percents.

 

9. NY is the only state to have its population and agricultural operations decrease and increased its forest cover from

1985 through 2010. As the TMDL is based on the status of states as of 2009, NY is being punished for its reductions

while all the other states were able to increase their N and P loads for all of those years and are starting at a much

higher baseline. The TMDL should be based on 1985 baseline or whenever the Court Order was given that provided for

the original voluntary approach. As the Court said "clean up by 2010 or get a TMDL" ,then that is the date the TMDL

should be based on. 
 

Response 

In response to comments 5 and 6 above, please refer to the response to comment 0080-cp.001.002.

 

Comment 7: Delivery factors are calculated outputs of the modeled streams and rivers in the Phase 5.3 Chesapeake Bay Watershed

Model.  These factors are the pounds of material that makes it to Bay tidal waters for every pound put in to the stream or river at an

upstream point.  These factors are calculated for each scenario based on model delivery for that scenario.  Generally, as lower loads

of one nutrient are put into the stream, the delivery factor for the other nutrient increases due to uptake limitation.  For example,

putting less phosphorus in the water limits the amount of algal growth in the streams, which decreases the amount of nitrogen taken

up, increasing the nitrogen delivery factor.

 

Comment 8: It is true that most of the Bay Program partners and EPA agreed to remove the state allocation guideline that the states

that benefit the most for an improved bay must do the most but it is not true that all states must do the same percent reduction.
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Chapter 6 of the TMDL document clearly describes that the % of controllable load required of a state/basin is related to the amount

of impact that a state/basin has on the Chesapeake Bay on a pound for pound basis.

 

The primary reason that this guideline was dropped is that under the previous state allocation methodology very crude

determinations of impact were made such that the NY loads had the same level of impact as the Susquehanna portion of PA and

even the western shore of Maryland. Under the current assessment of impact, measures of the impact of each of the states/basins has

been made and those basins impacting the least are asked to control the least and vice versa. Also it should be noted that to address

many issues raised by NY on equity issues, EPA allocated additional loading to NY as described in Chapter 6.

 

Comment 9: The most relevant legal action with regard to the Chesapeake Bay TMDL was the consent decree in Virginia which

required EPA to develop a TMDL for all waters listed on the 1998 impaired waters list. This consent decree was signed in 1999.

While EPA disagrees with the suggestion in the comment to base the TMDL on the consent decree timeline, EPA has provided NY

with additional allocation, as described in Chapter 6, to address the equity issues raised.

 

 

Comment ID 0179.1.001.002

Author Name: Curatolo James

Organization: Upper Susquehanna Coalition

If all States were required to have similar allowable loads from their various sectors, the states would have to reduce

their loads to NY's level to meet the TMDL (see graph).

 

Why is delivered load used instead of generated load, that is, the load each state actually generates? For every 100

pounds of N in NY, according it the model only 40 pounds is delivered, in MD it is almost 100. Currently very state must

do the same percent reduction, thus NY must spend 2.5 times the cost of a pound reduction versus MD. Is to using

delivered load not as fair as generated. To say the states voted to use delivered loads and percent reductions is

capricious, as it does not treat all states the in the same manner (not allowing for a very real reduction that is occurring) 
 

Response 

The comment is not true that all states must achieve the same percent reduction. Section 6 of the TMDL document clearly shows

that the amount to be reduced is different as a function of the amount of impact a state/basin has on the Bay on a pound for pound

basis.

 

In developing the TMDL it is important to establish the allocations based on delivered load because that is the load that actually

reaches the Bay and determines if the states’ Chesapeake Bay water quality standards are met. To put it another way, if EPA

allocated edge of stream load (generated load), if all of that load was located in the headwaters of the state then lesser % of that load

would reach the Bay and the states’ Bay water quality standards would be met. On the other hand, if all of that load was placed in

the downstream portion of a state, then a higher % of that load would be delivered to the Bay and the states’ Bay water quality
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standards would not be met. So there is an important geographic component of generated load. Since the Bay TMDL is based on

meeting standards in the Bay and tidal tributaries, delivered load is most appropriate.

 

Comment ID 0179.1.001.006

Author Name: Curatolo James

Organization: Upper Susquehanna Coalition

A USGS analysis shows N needs to be 1.1mg/l in the Bay to met federal standards. NY water is that at present. Why is

NY being told to reduce its load further? 
 

Response 

There are no federal water quality standards for nitrogen. The basis of EPA’s division of the allowable load to the states is discussed

in detail in Section 6 of the final Bay TMDL document. Also, please refer to the response to comment 0080-cp.001.002.

 

 

 

Comment ID 0179.1.001.007

Author Name: Curatolo James

Organization: Upper Susquehanna Coalition

1. NY farmers are required to install practices to reduce nutrients. If they rip out a riparian buffer the load for NY goes

up because the buffer is no longer filtering the water, Why is MD not given a lower load allocation to take into account

all of the oysters removed which act as filters in the same way a riparian buffer does? There is very good scientific data

on the amount of filtering and there is very good data on the amount of oysters removed. Why is MD and VA not made

to make up for this practice? This also apples to menhaden, which recent studies show there is some filtering.

 

2. I the Susquehanna River if one dos not include forest, which are basically not anthropogenic loads, why is NY

percent reduction greater than MD? 

 

[Table 1 and Table 2. Please see pages 2 and 3 of document 0179.1] 
 

Response 

Comment 1. The Bay Water Quality Model, and, therefore, the TMDL is based on the current filtering capacity of oysters and

menhaden in the Chesapeake Bay. Unfortunately, especially for oysters, the population and filtering capacity has been dramatically

reduced due to water quality, habitat, disease, and harvesting over the past 100 years. For this reason, the TMDL is based on the
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current filtering capacity of the Bay’s living resource populations.  If this filtering capacity changes in future years and can be

documented with actual monitoring data, then EPA may reassess the effect on the Bay TMDL.

 

Comment 2. The calculations in support of this comment are not provided, making it difficult to respond, but the commenter is

reminded that the state allocations are based on percent of controllable load not percent of total load.

 

 

Comment ID 0202.1.001.004

Author Name: Carl Jimmie

Organization: Southern Tier New York WWTP

Furthermore, the percentage of a nutrient quantity discharged to a river that is actually delivered to the Bay decreases

with the distance from the Bay itself. The ratio of the "edge of stream" nutrient quantity to the portion reaching the Bay is

known as a delivery factor. As New York State is located in the headwaters of the Chesapeake Bay watershed at a

considerable upstream distance from the Bay, some of the lowest nutrient delivery ratios exist within New York. For

example, in regards to Total Phosphorus, the delivery ratios for New York State range from 23 to 47 percent, whereas

the portions of Maryland and Virginia near the Bay have a delivery factor of 80 to 100 percent. Also, for example, the

Hornell/Canisteo area of New York is located in the upper portion of the watershed and has a delivery factor of Total

Nitrogen of less than 20 percent.

 

 These concepts are significant for the following reasons:

 

1.  Given its good water quality and the low nutrient delivery factors, New York State's impact on the Bay's water quality

is significantly less than that of other states closer to the Bay.

 
 

Response 

Please see response to comment #0080-cp.001.002

 

Comment ID 0202.1.001.006

Author Name: Carl Jimmie

Organization: Southern Tier New York WWTP

B. Limited Overall Nutrient Reduction Potential

 

The amount of nutrients delivered to the Chesapeake Bay from the significant WWTPs in New York State is relatively

small in comparison to the current overall nutrient loadings being delivered to the Bay. Consider the following in regards

Chapter 1 – Comments and Responses Allocation methodology

114712/27/2010 06:44 PM EST



 

to Total Nitrogen (TN) and Total Phosphorus (TP).

 

Overall Delivered TN to Bay                            = 259 million lbs/year  (from all sources)

Delivered TN from WWTPs in New York          =  1.76 million lbs/year

% of TN from WWTP in Overall Delivered TN   = 1.76/259 x 100 =0.7%

 

Overall Delivered TP to Bay                            = 17,751,000 lbs/year   (from all sources)

Delivered TP from WWTPs in New York          = 197,114 lbs/year

% of TP from WWTP in Overall Delivered TP   = 197,114/17,751,000 x 100 =1.1%

 

As such, at present, New York State's significant WWTPs contribute only 0.7 percent and 1.1 percent of the TN and TP

delivered to the Chesapeake Bay, respectively. Given this small percent contribution, upgrading New York's WWTPs

would result in reductions in TN and TP loadings to the Bay of less than 1 percent, respectively. This apparent lack of a

sizeable percentage impact may speak to the possible ineffectiveness of a basin-wide WWTP nutrient removal

requirement for New York State, and casts doubt if the associated funding would be wisely used. 
 

Response 

The nitrogen, phosphorus and sediment problems in the Chesapeake Bay are literally the result of a multitude of sources, from

wastewater treatment facilities to individual homeowner’s fertilizer lawns. As such, these multitude of sources will need to reduce

their loadings of nitrogen, phosphorus, and sediment. Furthermore, there is no single source or even source sector that can by itself

resolve the nutrient and sediment problems. This commenter singles out one source sector within one state and asserts that the

loading contributions from this sector are small to the Bay. One could make a similar case for almost any source sector in any state.

For example, the WWTP in the District of Columbia delivers less phosphorous load to the Bay than the WWTPs in New York. Is

this to suggest that the WWTPs in DC should also not be limited in this TMDL? It so happens that the WWTPs in the District are

mostly from a single 370 million gallon per day plant in the District.

 

EPA has allocated loads to the states so that the burden for controls is shared among the states equitably but not equally. As long as

EPA accepted the state’s watershed implementation plan, EPA left the states with the flexibility to decide the best combination of

controls to achieve the state allocated load.  But for New York or any state, the allocations assigned to a state cannot be achieved by

exempting whole source sectors from needed controls.

 

Comment ID 0228.1.001.006

Author Name: Rolband Michael

Organization: Wetland Studies and Solutions, Inc.

The Draft WIP proposes no WWTP improvements beyond current permit requirements, which is vastly different than the

requirements placed on other sectors. The lack of requirements on the Wastewater sector is not cost effective as it

places a larger financial burden on the same segment of the population compared to other available options. 
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Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0228.1.001.008

Author Name: Rolband Michael

Organization: Wetland Studies and Solutions, Inc.

It seems unreasonable for people in one portion of the Bay watershed to provide such cleaner discharges than others.

First, equity suggests that all of the Bay watershed operate below 3.0 mg/L and 0.18 mg/L. Second, a look at cost-

effectiveness shows that EPA's backstop for WWTPs in DE, NY, PA, and WV (3.0 mg/l TN and 0.10 mg/l TP) is actually

the most reasonable proposal because it reduces the total cost of nutrient removal throughout the watershed, as briefly

discussed above in Section A. 
 

Response 

EPA has been clear that there is a preference for the states to decide how much reduction to seek from the various sources within

the state.  While this decision does provide the states with flexibility, it does invite an inconsistent approach to controls. EPA

considers this inconsistency to be acceptable since the state tailored program allow the states to take advantage of their individual

strengths in achieving the challenging nutrient and sediment controls.

 

Comment ID 0255.1.001.003

Author Name: Gumm Gary

Organization: Washington Suburban Sanitary Commission (WSSC)

The WSSC has played an important role in reducing pollutant loading to the Bay from its wastewater treatment plants,

designing and deploying advanced technologies and we are now finalizing construction plans to upgrade all WSSC

major WWTPs to the meet the requirements established in the Maryland WIP of 4 mg/L TN and 0.3 mg/L TP or better

where required to meet local water quality standards. However, we can never address the multitude of challenges

facing the health of the Bay without equitably sharing the burdens among all sources of water quality impairment which

impact the Bay. To move forward in a meaningful way will require a comprehensive approach that allocates federal,

state, local and nongovernmental resources efficiently and mandates equitably to maximize pollution reductions from all

remaining sources. The Final Bay TMDL must provide a framework for addressing all sectors of pollution on an

equitable basis if the mandate for meeting water quality standards is to be achieved. 
 

Response 
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The value of this or any TMDL is that it provides a comprehensive view of the many (in the case of the Bay TMDL, tens of

thousands) of sources that contribute to the pollution problem. The Bay TMDL breaks the allowable load into equitable allocations

for each state and the states then further divide the allowable loading to many different sources and source sectors. EPA agrees with

the comment that loading reductions will need to be realized from many sources. So the TMDL will apply appropriate load levels to

these many sources, including the air sector, to realize the challenging task of reducing the nutrient and sediment loading to level s

that will restore the Chesapeake Bay.

 

Comment ID 0259.1.001.004

Author Name: Jackson Marjorie

Organization: The Elizabeth River Project

6) Beyond the chlorophyll study mentioned in the appendix, the plan does not appear to address the Elizabeth River

specifically. The Elizabeth contains some of the highest nutrient concentrations in the Chesapeake Bay. For this

reason, we request that the state provide more focus on strategies to reduce nutrients in the Elizabeth. We recommend

that the TMDL recognize the watershed plan adopted by Virginia already for the Elizabeth River (updated 2008) and

indicate continued commitment to that plan. In addition, Virginia should work with local stakeholders including Elizabeth

River Project to implement specific nutrient reduction projects for reducing nutrients in the Elizabeth River. 
 

Response 

The TMDL for the Chesapeake Bay is actually a compilation of 276 sets of TMDLs--nitrogen, phosphorus and sediment TMDLs

for each of the 92 Bay segments. Five of those segments are within the Elizabeth River watershed. So point source wasteload

allocations and nonpoint source load allocations for nitrogen, phosphorus, and sediment have been established for each of the 5

segments. In the case where there are nested TMDLs as may be the case with the Bay TMDLs and the Elizabeth River TMDLs, the

more stringent TMDL governs.

 

Comment ID 0266.1.001.009

Author Name: Fagerstrom Angela

Organization: City of Binghamton, New York

WHEREAS, even if the other states achieve their EPA mandated pollution allocations by 2025, their water would still

contain higher nutrient loads per acre than New York's current 2010 load per acre; and

 

WHEREAS, New York is being expected to make nutrient reductions at proportionately the same level as other states

and watersheds where there has been rapid population growth, dramatic expansions of animal agriculture and

corresponding significant increased in pollution since 1985, while New York has decreased and contracted 
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Response 

Please refer to the response to comment 0080-cp.001.002

 

Comment ID 0267.1.001.020

Author Name: Bowman Cynthia

Organization: Cornell Law School Water Law Clinic

The agricultural nitrogen load delivered from New York decreased more than 27 percent according to the latest

"progress run" modeling by EPA,[FN 10] an achievement due in large part to AEM. Yet, New York receives no

acknowledgement for this nitrogen loading reduction in the draft TMDL model. We urge EPA to better recognize the

contribution of AEM. EPA can do this by adjusting New York's nitrogen loading allocation

 

[FN 10] See WIP I at 13. 
 

Response 

EPA has adjusted the allocated load for nitrogen for New York for this and other reasons as explained in Section 6. Also, please

refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0267.1.001.022

Author Name: Bowman Cynthia

Organization: Cornell Law School Water Law Clinic

EPA should adjust New York's nitrogen allocation 
 

Response 

Please see response to comment #0080-cp.001.002

 

Comment ID 0288.1.001.012

Author Name: Pomeroy Christopher

Organization: Virginia Association of Municipal Wastewater Agencies, Inc. (VAMWA)

EPA's BACKSTOPS WILL NEGATIVELY IMPACT SMART GROWTH & ECONOMIC DEVELOPMENT
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A. Smart Growth

 

Most major POTWs in the Chesapeake Bay watershed currently have allocations that were calculated using design

flows and a TN concentration between 4 and 6 mg/L. In comparison, secondary treatment POTWs may discharge at a

concentration of approximately 25 mg/L TN plus or minus. The generally-agreed upon limit of technology (LOT) for

nitrogen removal at POTWs is 3 mg/L; thus, treatment at the 4-6 mg/L level is about 85%-to 95% of the maximum

technically feasible reduction.

 

After making these major reductions, what remains is only limited capacity for POTWs to serve future growth in

wastewater flows in the environmentally beneficial manner of using these advanced treatment facilities rather than to

less effective on-site disposal systems ("OSDSs"). In contrast, the reductions reflected in EPA‘s TMDL could increase

net (POTW+OSDS) nitrogen loadings, harm smart growth, and cause environmental detriments associated with OSDS-

based sprawl.[FN39]

 

The interaction between POTW and OSDS loads is of high importance when considering future growth. VAMWA has

performed simple calculations to quantify the net increase in nitrogen loading that could result from reducing POTW

allocations and directing the flow associated with the "lost" treatment capacity to OSDSs.

 

The conclusion based upon those computations is that reduction in the concentrations of POTW allocations could result

in a net increase in total nitrogen loadings to surface water, even using denitrifying OSDSs. Some of the potential

increase could be prevented by wastewater recycle/reuse, depending on land availability, demand for recycle water,

and costs. However, these calculations underscore the importance of joint planning of POTW and OSDS loads in light

of future growth. EPA‘s decision to cut POTW allocations in its Draft TMDL risks this future environmental impact. 

 

[FN39] See C. Bell and K. Dorken Paper (Calculation of Net Load Increases from Diverting Future Wastewater Flows to

On-Site Disposal Systems Instead of ENR POTWS) (attached hereto as Appendix 20). [Comment Letter contains

additional information in the form of an attachment.  See original comment letter 0288.A20] 
 

Response 

Since the Bay TMDL represents a cap on the amount of loading to the Bay, EPA agrees that planning around future sources is

critical. To the extent that the TMDL WLAs may drive more OSDSs is a concern that EPA shares with the commenter. So its is

critical that planning for this potential emerging problem be initiated

 

Comment ID 0329.1.001.006

Author Name: Harrington Marilou

Organization: Town of Caroline, New York

Whereas, EPA's proposed TMDL regulation imposes disproportionately heavier restrictions for water quality in New

York in order to help other states meet their overall TMDL goal, ignores New York's excellent record of environmental

Chapter 1 – Comments and Responses Allocation methodology

115212/27/2010 06:44 PM EST



 

accomplishments over the past 25 years using state and local conservation efforts and forces unrealistic costs on the

businesses, governments and residents within the watershed area; and

 

Whereas, even if the other states achieve their EPA mandated allocations by 2025, their water would still contain higher

nutrient loads per acre than New York's current 2010 load per acre because of progressive natural resource

management programs like New York State's Agricultural Environmental Management Program; and

 

Whereas, even with the elimination of animal agriculture and utilizing every best management practice available in the

watershed area, New York would still not be able to meet EPA's TMDL allocation;  
 

Response 

Please see response to comment #0080-cp.001.002

 

Comment ID 0389.1.001.001

Author Name: Iwanowicz Peter

Organization: New York State Department of Environmental Conservation

As drafted, New York's primary concern with the TMDL is that EPA applied an overall uniform approach that does not

fully take into account the unique circumstances found in the New York portion of the watershed, and the changes that

have occurred throughout the watershed since 1985 when Bay impairments became widely known. As a result, the

Draft TMDL requires a disproportionate and inequitable amount of pollution reduction from New York. Given this State's

lack of formal involvement in the Bay program and the fact that New York was not a party to the various federal

investigations and court orders spurring development of the Chesapeake Bay TMDL, the accountability framework that

EPA has proposed seems inequitable. 
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0515.1.001.011

Author Name: Crumb Edward

Organization: Binghamton-Johnson City Joint Sewage Board

A. The TMDL Is Not Uniform In Its Allowance for Future Growth and Development in the Bay Watershed

 

Based on statements made during the October 27, 2010 EPA-hosted meeting about the TMDL in Binghamton, New

York, it appears that there may be unused, or excess, sewage treatment capacity for as many as five million people
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built-into the TMDL within the states of Maryland and Virginia. On the other hand, as discussed above, our Facilities

were shortchanged by inclusion of a purported "design capacity" at only 57% of the presently permitted level at which

our Facilities provide full tertiary treatment for denitrification. It would be arbitrary and capricious for the EPA to approve

a TMDL based on "gerrymandered" excess sewage treatment capacity with the result that the opportunity for economic

development in some Bay jurisdictions is fostered or enhanced while the growth and development of other Bay

jurisdictions is stifled or choked-off. Although the comment period's shortness precludes us from preparing and

presenting a more in-depth analysis, "equal protection" principles would seem to dictate that an equivalent allowance

for expansion or growth should be afforded all Bay watershed jurisdictions (not just the Bay shoreline jurisdictions)

under the TMDL's framework.

 

Further, from a policy standpoint, overdevelopment in the Bay shoreline jurisdictions should be addressed by requiring

such Bay shoreline jurisdictions to bear the full incremental costs of corresponding WQ protection and Bay restoration

for the affected segments of the Bay, even to the extent that such policy may create economic conditions which "push"

population to exit those jurisdictions in favor of less densely developed jurisdictions such as New York. 
 

Response 

The Bay TMDL is uniform in how it applies allocations to states for future growth. What is not uniform is the rate at which the Bay

watershed states are growing. In consideration of this and other factors, EPA made an adjustment to the New York state allocation

as described in Section 6 and in the response to comment 0080-cp.001.002.

 

Comment ID 0727.001.001

Author Name: Thigpen Janet

Organization: Steuben County Environmental Management Council

Contribution to Bay impairment : New York's water quality far surpasses that of any other jurisdiction within the Bay

watershed. In fact, if each Bay state had New York's current water quality, the Chesapeake Bay would not be impaired.

New York State's impact on the Bay's water quality is thus significantly less than that of other states closer to the Bay.

 

Cost-effectiveness of remediation: Because New York's water quality is relatively high and delivery factors (percentage

of pollutants that reach the Bay) are low, it will cost substantially more for New York State to remove a pound of

delivered pollutant from the Bay than it would for other watershed states .

 

Economic benefits from the Chesapeake Bay: New York State is remote from the Chesapeake Bay and would derive no

direct benefit from improvements to its water quality. It is unfair to ask taxpayers and businesses in headwater states to

pay for improved Bay water quality when the resulting economic benefits would be limited to states adjacent to the Bay.

 

 

Population impacts : Many of the Chesapeake Bay's water quality problems can be attributed to the rapidly rising

population within the watershed, which increased by 3 .5 million people over the last two decades and overwhelmed

efforts to reduce pollution loads from other sources. The New York portion of the watershed has had a stable population
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over this period and declining pollution loads. New York should not be expected to compensate for the water quality

impairments that result from population growth and land use changes in other parts of the watershed. 
 

Response 

Please refer to the response to comment 0080-cp.001.002.

 

Comment ID 0728.001.002

Author Name: Proto Frank

Organization: Tompkins County Water Resources Council

according to the New York Farm Bureau, even if the other states affected by the Regulatory Proposal achieve their

EPA-mandated allocations by 2025, their water would still contain higher nutrient loads per acre than New York's

current 2010 load per acre because of progressive natural resource management programs like New York State's

Agricultural Environmental Management Program, 
 

Response 

Please refer to the response to comment 0080-cp.001.002.

 

Comment ID 0729.001.003

Author Name: Hannon Dennis

Organization: Village of Johnson City, Johnson City, New York

EPA's proposed TMDL imposes disproportionately heavy restrictions on NY. If other states reached the level of

performance achieved in New York over the past decade for Nitrogen and Phosphorous, there would be no need for a

TMDL . Even if other states in the watershed achieve their mandated allocations, their water would still contain more N

and P than New York at present. 
 

Response 

Please refer to the response to comment 0080-cp.001.002.

 

Comment ID 0734.001.002

Author Name: Augenstern Robert
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Organization: Southern Tier East Regional Planning Development Board (STEPDB)

The communities of NYS that comprise the headwaters of the Susquehanna. and Chemung River watersheds have

long recognized their role as partners in the restoration of the Chesapeake Bay. In acknowledgment of that role, NYS

has made great strides to improve water quality through stringent regulations and programs in the areas of stormwater

pollution prevention and agricultural environmental management, exceeding those mandated by the federal

government. As a result, NYS' water quality far exceeds that of other jurisdictions in the Chesapeake Bay watershed.

 

EPA's proposed TMDL imposes disproportionately heavy restrictions on NY; it penalizes. If other states reached the

level of performance achieved in NY over the past decade for Nitrogen (N) and Phosphorous (P), there would be no

need for a TMDL. Even if other states in the watershed achieve their mandated allocations, their water would still

contain more Nand P than NY at present. 
 

Response 

Please refer to the response to comment 0080-cp.001.002.

 

Comment ID 0734.001.006

Author Name: Augenstern Robert

Organization: Southern Tier East Regional Planning Development Board (STEPDB)

Please keep in mind, for the Southern Tier region, and this is true for many of NYS' counties within the Chesapeake

Bay watershed, six (6) out of eight (8) of the counties in STERPDB's region are within +/- 10,000 people of their total

population at the time of the Civil War. This can not be said for other areas within the Chesapeake Bay. The growth

there has been significant compared to NYS. 
 

Response 

Please refer to the response to comment 0080-cp.001.002.

 

Comment ID 0743.001.003

Author Name: Declue Robert

Organization: Water Quality Coordinating Committee (WQCC)

Recent data at the Tonowanda, PA monitoring station indicates the flow of water essentially draining out of NYS via the

Susuquehanna River is by far currently the cleanest as compared to the other major river basins of the Chesapeake

Bay. Calling for all states in the Bay to ratchet down proportionately disregards the principle of "diminishing returns" . In

effect, to make the waters significantly cleaner requires an inordinate amount of effort and money for very minimal
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benefit, again relative to the other states in the Bay. This approach seems to unfairly punish NYS for having the best

water of the Bay at the beginning of the whole TMDL process . 
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0746.1.001.014

Author Name: Carl Jimmie

Organization: Southern Tier Chesapeake Bay TMDL Commenting Coalition

G. There Are Non-Arbitrary and Capricious Ways In Which is based on the Ways To Allocate The Required Reductions.

 

An allocation methodology can have significantly different results, an alternate allocation methodology is described in

Appendix C which illustrates a "Uniform Delivered Load Basis" approach. [Comment Letter contains additional

information in the form of an attachment. See original comment letter 0746.1] The operating premise of this

methodology is that each Bay State and jurisdiction should receive a delivered nutrient load allocation that is

proportionate to their respective percentage of the overall Bay watershed area. This approach is both fair in concept

and straightforward. Based on this analysis, utilizing this alternate allocation methodology, "Uniform Delivered Load

Basis", New York State's nutrient allocations would be higher than their current nutrient loadings.

 

Two other possible additional sources of allowable ''Nutrient Loadings" which could be reallocated among the Bay

States are briefly described below.  
 

Response 

The commenter’s approach for allocating loads to the states was considered during the TMDL deliberations with the states. EPA

rejected this method because it does not take into account the realities of unequal distribution of population, land use, and, therefore

loadings. As an example, would it make sense to allocate federal highway transportation funds to the states totally on the basis of

land area? No. So EPA allocated loads to the states was based on the best expression of equity that we could derive after several

years of discussing this issue with all the Bay watershed states, including New York. For further information on this issue, please

refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0746.1.001.024

Author Name: Carl Jimmie

Organization: Southern Tier Chesapeake Bay TMDL Commenting Coalition
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The unfairness and unachievable comments made above in Section II (A) apply to the proposed NPS allocation. As the

bulk of the proposed NPS Load Allocation (LA) must come from agriculture (as nearly 76 % of the New York Bay

watershed is forested), the Load Allocation and the future looking model baseline needs to reflect the fact that New

York agriculture has decreased its nutrient-related loads to Bay watershed waters since 1985 while agricultural-related

loads in some of the other Bay states have increased significantly. According to data provided by EPA at the October

23 and 24th public meetings in New York, the New York agricultural nitrogen loads to the Bay decreased by over 39%

(declining from 6.77 Million Pounds Per Year (MPY) to 4.11 MPY) between 1985 and 2009. Similarly, our agriculture-

related Phosphorus inputs decreased by 31% (from 0.51 to 0.35 MPY). However, as discussed in Section II(A)(5)

above, New York is being penalized for these significant reductions through reduced NPS and PS allocations. 
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0746.1.001.035

Author Name: Carl Jimmie

Organization: Southern Tier Chesapeake Bay TMDL Commenting Coalition

The following is a short discussion, outlining and comparing the following items for each of the Bay States.

 

• Current edge-of-stream and delivered Nt and Pt loadings to the Bay

• Required removal percentages for delivered Nt and Pt

• Unit area loadings, based on current edge-of-stream and delivered loadings

• Unit area loadings, based on the draft Nt and Pt allocations

 

I. Current Nutrient Loadings, Draft Allocations, and Required Percent Removals

 

The following table summarizes the current (2009) Nt and Pt loadings (edge-of-stream and delivered) for each of the

Bay States. 

 

[See Table B-1 on page 51 of original comment letter 0746.1]

 

The following table summarizes the draft delivered nutrient allocations for each state and DC. Also, the associated

nutrient reduction percentages, required of each state and DC to realize the draft Nt and Pt loading allocations, are

included in this Table. 

 

[See Table B-2 on page 52 of original comment letter 0746.1] 

 

II. Unit Area Loadings for Current Nutrient and Draft Allocated Loadings

 

Unit area loadings for current nutrient loadings are summarized in the following table. Unit area loadings are ratios of Nt
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and Pt loadings to the respective tributary areas of each Bay state and DC. The unit area loadings provide a simple

means of comparing the relative nutrient loads per acre of tributary area. For this exercise, unit area loadings are

expressed in pounds of Nt or Pt/year/acre. 

 

[See Table B-3 on page 53 of original comment letter 0746.1] 

 

Unit area loadings for the draft allocated nutrient loadings are summarized in the following table. These unit area

loadings are ratios of Nt and Pt allocations to the respective tributary areas of each Bay State. 

 

[See Table B-4 on page 53 of original comment letter 0746.1] 

 

III. Findings

 

Based upon this cursory exercise the following points are noted from the perspective of New York State.

 

1. New York has the lowest unit area loading for current edge-of-stream Nt and Pt loadings of any of the states or DC.

This speaks to better local water quality, in regards to nutrient concentrations.

 

2. New York has the lowest unit area loading for current delivered Pt of any of the states or DC. Besides West Virginia,

New York State has the lowest unit area loading for current delivered Nt of any of the states or DC.

 

In comparison, the unit area loadings for current delivered Pt for Delaware and Maryland are 3.5 and 2.9 times that of

New York State, respectively. Also, the unit area loadings for current delivered Nt for Delaware and Maryland are 3.5

and 3.4 times that of New York State, respectively.

 

3. Based upon the draft Nt allocations, New York is being mandated to reduce its Pt loadings by 35 percent. This

percentage is significantly higher than that of any other Bay State. For example, Delaware and Maryland are being

mandated to reduce their Pt loading by 17.6 and 18.9 percent, respectively.

 

4. In regards to the edge-of-stream nutrient loadings with the draft allocations realized, New York will continue to have

the lowest unit area loading for Nt and Pt loadings of any of the states or DC. In comparison, Delaware and Maryland

would be allowed to discharge roughly twice the Pt loading per acre than that of New York State. Similarly, Delaware

and Maryland would be allowed to discharge 1.5 and 1.9 times the Nt loading per acre than that of New York.

 

5. New York's current unit area loading for edge-of-stream Nt loading will be lower than that of any of the other Bay

State once the allocated Nt loading is achieved. Besides Pennsylvania, New York's current unit area loading for edge-

of-stream Pt loading will be lower than that of the other Bay States once the allocated Pt loading is achieved. 
 

Response 

Please refer to the response to comment 0080-cp.001.002. 
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Comment ID 0763.001.001

Author Name: Child Laura

Organization: Otsego County, New York

New York is a minor contributor of nutrients and sediment to the Chesapeake Bay via the Susquehanna River as

determined by the Chesapeake Bay Model 5.3; contributing less than 10%; and

 

WHEREAS, the quality of water leaving New York via the Susquehanna River is very high when compared to that of

other Bay states and has improved, as shown by physical monitoring and numerous Chesapeake Bay model

simulations since 1985; and

 

WHEREAS, the percent reductions in total nitrogen, total phosphorus and total suspended sediment in the TMDL

proposed for the New York portion of the Bay's watershed by the EPA are of the same magnitude as those proposed for

the Bay's major contributors of nutrients and sediment whose contributions have increased since 1985; 
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

16.2 - SEDIMENT ALLOCATION METHODOLOGY

Comment ID 0230.1.001.020

Author Name: Henifin Edward

Organization: Hampton Roads Sanitation District (HRSD)

The TMDL Sediment Allocations Are Unreasonable

 

The "backstop" point source wasteload allocations for total suspended solids ("TSS") were based on a very low

technology-based value (4-5 mg/L), which appears to have been derived from the State of Maryland's definition of

enhanced nutrient removal ("ENR"). These allocations represent very large, costly reductions in currently-permitted

loads for no environmental benefit. Significant point source dischargers represent a de minimis percentage of the TSS

load to tidal waters-less than 1% according to Phase 5.3 model output. Even this small amount primarily consists

largely of biodegradable, non-persistent material such as biological floc. In addition, there are no other scientific reports

or data to support the conclusion that point source-derived TSS is a significant cause of impairments to submerged

aquatic vegetation ("SAV"). Therefore, the proposed reductions have no water quality basis.

 

If EPA cuts TSS loads simply based on a presumption that these values would be coincident to nutrient reduction, EPA

will have done so without a reasonable factual basis. Point sources can vary widely with regard to the treatment

technology employed, and not all nutrient removal methods utilize filters that would achieve 4-5 mg/L effluent TSS. For
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example, in biological phosphorus removal, the primary means of removing phosphorus are clarification and biosolids

wasting that would not include incidental TSS control to the level EPA assumes.

 

Furthermore, new TSS wasteload allocations erect a new, serious barrier to efficient trading of nutrient credits and

offsets, and thus to more cost-effective implementation. As proposed, the TMDL would drive all POTWs to filtration for

TSS purposes, and POTW TSS load reductions - which until publication of the TMDL was not known to be a problem

despite years of TMDL development efforts - will become the new driver for point source compliance.

 

EPA's approach to TSS for POTWs is arbitrary. In contrast, there are many examples of state and EPA-approved

TMDLs for sediment that involve permitting point sources at existing TSS levels (secondary treatment or best

practicable controls technologies), as proposed in the draft Virginia's WIP. HRSD supports such an approach and

opposes the approach shown in Draft TMDL. 
 

Response 

Please see response to comment 0288.1.001.027

 

Comment ID 0230.1.001.045

Author Name: Henifin Edward

Organization: Hampton Roads Sanitation District (HRSD)

IX. THE TMDL SEDIMENT ALLOCATIONS ARE UNREASONABLE

 

The "backstop" point source WLAs for TSS were based on a very low technology-based value (4-5 mg/L), which appear

to have been derived from the State of Maryland's definition of ENR. The WLAs represent very large, costly reductions

in currently-permitted loads for no environmental benefit. Point source dischargers (excluding MS4s) represent a de

minimis proportion of the total suspended solids to tidal waters-less than 1% according to the "2009 progress" run of the

Phase 5.3 model output. The TSS in secondary effluent primarily consists of biological floc (Tchobanoglous and others,

2002) which is biodegradable and non-persistent in the environment. There are no other scientific reports or data to

support the conclusion that point source-derived TSS is a significant cause of impairments to submerged aquatic

vegetation (SAV). Therefore, the proposed reductions have no water quality basis.

 

If EPA cut TSS loads not because it expected a measureable water quality benefit, but simply based on a presumption

that these values would be coincident to nutrient reduction, this is not always true. Point sources can vary widely with

regard to the treatment technology employed, and not all nutrient removal methods utilize filters that would achieve 4-5

mg/L effluent TSS. 

 

For example, in biological phosphorus removal, the primary means of removing phosphorus are clarification and

biosolids wasting.

 

On a related point, the TSS WLAs represent a serious barrier to nutrient trading and offsets, and thus a barrier to
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flexible and cost-effective implementation. For example, some dischargers might choose a nutrient removal technology

that does not achieve the extremely low TSS concentrations, and offset a portion of their nutrient loads in some other

fashion (e.g., nonpoint source BMPs). The need to install expensive technology anyway (to meet unnecessarily

stringent TSS limits) would remove the economic incentives of the offset or trade.

 

There are many examples of state and EPA-approved TMDLs for sediment that involve permitting point sources at

existing TSS levels (secondary treatment or best practicable controls technologies), as proposed in Virginia's Draft WIP.

Such an approach would be fully protective of the Chesapeake Bay system while providing the option of flexibility and

cost-effectiveness in implementation. EPA should allocate point source TSS WLAs at existing permitted levels. 
 

Response 

Please refer to comments # 0288.1.001.027 and 0535.1.001.002.

 

Comment ID 0288.1.001.027

Author Name: Pomeroy Christopher

Organization: Virginia Association of Municipal Wastewater Agencies, Inc. (VAMWA)

THE TMDL SEDIMENT ALLOCATIONS ARE UNREASONABLE

 

The "backstop" point source WLAs for TSS were based on a very low technology-based value (4-5 mg/L), which appear

to have been derived from the State of Maryland‘s definition of ENR. The WLAs represent very large, costly reductions

in currently-permitted loads for no environmental benefit. Point source dischargers (excluding MS4s) represent a de

minimis proportion of the total suspended solids to tidal waters-less than 1% according to the "2009 progress" run of the

Phase 5.3 model output. The TSS in secondary effluent primarily consists of biological floc (Tchobanoglous and others,

2002) which is biodegradable and non-persistent in the environment. There are no other scientific reports or data to

support the conclusion that point source-derived TSS is a significant cause of impairments to submerged aquatic

vegetation (SAV). Therefore, the proposed reductions have no water quality basis.

 

If EPA cut TSS loads not because it expected a measureable water quality benefit, but simply based on a presumption

that these values would be coincident to nutrient reduction, this is not always true. Point sources can vary widely with

regard to the treatment technology employed, and not all nutrient removal methods utilize filters that would achieve 4-5

mg/L effluent TSS.

 

For example, in biological phosphorus removal, the primary means of removing phosphorus are clarification and

biosolids wasting.

 

On a related point, the TSS WLAs represent a serious barrier to nutrient trading and offsets, and thus a barrier to

flexible and cost-effective implementation. For example, some dischargers might choose a nutrient removal technology

that does not achieve the extremely low TSS concentrations, and offset a portion of their nutrient loads in some other

fashion (e.g., nonpoint source BMPs). The need to install expensive technology anyway (to meet unnecessarily
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stringent TSS limits) would remove the economic incentives of the offset or trade.

 

There are many examples of state and EPA-approved TMDLs for sediment that involve permitting point sources at

existing TSS levels (secondary treatment or best practicable controls technologies), as proposed in Virginia‘s Draft WIP.

Such an approach would be fully protective of the Chesapeake Bay system while providing the option of flexibility and

cost-effectiveness in implementation. EPA should allocate point source TSS WLAs at existing permitted levels. 
 

Response 

In light of this comment and other related comments, EPA has reconsidered and removed the stringent backstop for TSS on

WWTPs. The final TSS allocations for significant WWTPs, which reflect the allocations within Virginia’s final Phase I Watershed

Implementation Plan can be found in Section 9 of the final Bay TMDL report.

 

Comment ID 0299.1.001.006

Author Name: Laczynski Michael

Organization: INVISTA - Waynesboro

Total Suspended Solids is Not An Equivalent Measurement for In Stream Sediment

 

TSS and sediment are not the same; however EPA is using TSS as a surrogate for sediment. TSS from a treated point

source is not a significant contributor to the impairment in the Bay. Rather, sediment resulting from stream bank erosion

and soil run-off is the parameter that EPA is targeting. Section 4.7.7 Streambank and Tidal Shoreline Erosion of the

Draft TMDL indicates that on a watershed-wide basis, the estimate is for about 70 percent of the sediment delivered to

the Bay from erosion from land and 30 percent from bank erosion. 
 

Response 

This comment suggests that WWTPs are a minor contributor of TSS in the Bay and, therefore, EPA should not apply stringent TSS

backstops to these facilities. EPA has modified (relaxed) the TSS WLAs for significant point sources to directly reflect the WLAs

recommended in the states’ final Phase I Watershed Implementation Plans, thus removing the backstop allocation put in place in

response to the draft plans. The final WLAs for these facilities can be found in Section 9 of the final Bay TMDL report.

 

Comment ID 0299.1.001.007

Author Name: Laczynski Michael

Organization: INVISTA - Waynesboro

Reductions to the INVISTA-Waynesboro Total Suspended Solids Allocation is Inappropriate
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EPA states in its proposed Draft TMDL that Virginia's WIP meets, and in fact, is 12% under the target allocations for

sediment (See Section 8.2.3 Summary of Results of EPA Evaluation of Draft Phase I). Given this acknowledgment,

EPA provides no explanation for the decrease in INVISTA-Waynesboro TSS allocations as reflected in Appendix Q of

the Draft TMDL.

 

The TSS limit for the INVISTA Waynesboro WWTP was established based on the federal Effluent Guideline Limitations

for the Organic Chemical Plastics and Synthetic Fibers ("OCPSF") industry (40CFR 414). For OCPSF facilities, the

technology-based effluent limitations were developed using TSS concentrations and wastewater treatment flow to

calculate the mass limits that are in the site's existing VPDES permit. The TSS concentration was determined based on

the Effluent Limitation Guideline Subcategory, which for the INVISTA-Waynesboro site ranges from 36 to 67 mg/l. The

effluent guidelines have been developed using modeling exercises, data collection and on-the-ground research. The

EPA effluent guidelines have been fully vetted through notice and comment rulemaking. As the EPA has an

appropriate, established process to implement mass-based limits on the facility WWTP, it is not clear from the Draft

TMDL how and why a 5 mg/l edge of stream (EOS) concentration has been applied to the TSS load for industrial

dischargers.

 

The facility's current TSS permitted annual load is 0.0883 million pounds per year (based on VPDES permit monthly

average of 110 kg/day). Appendix Q of the Draft TMDL lists a total sediment load of 0.021928 million pounds per year

for the Waynesboro facility. This is a 75% reduction from the facility's current TSS VPDES permit limit. INVISTA-

Waynesboro estimates that it would cost approximately $900,000 to install effluent filtration to achieve this significant

TSS reduction. If finalized, the Draft TMDL would require INVISTA-Waynesboro to expend significant funds in an

instance where the Agency's science inaccurately compares TSS to sediment, the Agency ignores its own technology

based effluent guidelines and for which no benefit has been established. 
 

Response 

The commenter does not show an understanding of the difference, under the Clean Water Act,  between water quality based permit

limits and technology based permit limits. Surely, where technology based limits are not sufficient to attain water quality standards,

more stringent water quality based limits must be imposed. That aside, EPA has reconsidered the TSS backstop limits that were

applied in the draft TMDL and is no longer applying those TSS backstops in the final Bay TMDL.

 

Comment ID 0353.001.002

Author Name: Klossner L.

Organization:  

I am very opposed to the Docket ID No. EPA-R03-OW-2010-0736 implementing the Chesapeake Bay TMDL limits

because

 

--the proposed additional will be an UNFAIR BURDEN on NY agriculture, municipal services, taxpayers, businesses

and residents  
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Response 

Please refer to the response to comment 0080-cp.001.002

 

Comment ID 0376.1.001.010

Author Name: Smith Brooks

Organization: Virginia Manufacturers Association VMA

B. Total Suspended Solids are Not the Same as Sediment, so Addressing TSS from Point Source Industrial Discharges

Will Not Result in Sediment Reductions.

 

TSS and sediment are not the same. The TSS that is discharged by industrial point sources is not a source of or

contributor to the impairments being addressed through the TMDL. Rather, sediment resulting from stream bank

erosion and soil runoff is the parameter that EPA is or should be targeting. EPA's Chesapeake Bay Program office

website points this out, by explaining that the sources of sediment to the Bay are agriculture (60%), natural sources (21

%) and urban/suburban runoff and in-stream sediment (19%). Industrial point sources are properly excluded from this

source identification. See http://www.chesapeakebay.net/statut_sedimentsources.aspx?menuitem=20800. See also

http://www.chesapeakebay.net/sediments.aspx?menuitem=15221 ("There are two major sources of this sediment:

watershed sources and tidal sources. Erosion of the land and stream banks are watershed sources of sediment.

Watershed erosion increases when land is cleared of vegetation for agriculture and development. Scientists estimate

that the majority of the sediment that flows to the Chesapeake Bay comes from watershed sources. Erosion of

shorelines and nearshore areas, as well as the resuspension of previously eroded sediments, are tidal sources of

sediment. Tidal erosion increases when shoreline vegetation is removed and there are not enough bay grasses growing

in the shallows to soften wave action against the shoreline.").

 

EPA has acknowledged that the sediment of concern in this particular proceeding is not generated by point sources.

See, e.g., Chesapeake Bay Journal, "EPA gives watershed states draft sediment limits for TMDL,"

http://www.bayjournal.comJarticle.cfm?article=3927 (including explanation from Rich Batiuk that additional on-the-

ground actions may be needed to address sediment in tributaries where point sources are the dominant sources of

phosphorus, because phosphorus controls in wastewater treatment plants do not reduce the amount of sediment in

rivers).

 

Instead, the sediment of concern is inorganic in nature, and is associated with erosion from upland land surfaces and

erosion of stream corridors (banks and channels). USGS, "A Summary Report of Sediment Processes in Chesapeake

Bay and Watershed," 2003. By contrast, the sediment found in most industrial wastewater is organic, and does not have

the same environmental impact as inorganic sediment. See, e.g., "A Review of the Characteristics and Fate of

Suspended Solids Discharged with Biologically Treated Effluents from Pulp and Paper Mills," Dr. William E. Thacker,

National Council for Air and Stream Improvement, Inc., October 2010 (concluding that the TSS discharged from pulp

and paper mills is organic in nature and has an insignificant nutrient component) (copy attached) [Comment Letter

contains additional information in the form of an attachment. see comment 0376.2].
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For example, TSS in the effluent discharged from pharmaceutical plants is not similar to sediments generated by storm

water runoff, atmospheric or geologic events. Pharmaceutical plants often use large quantities of naturally produced

(organic) ingredients and chemicals as raw materials for the manufacture of life saving medicines. A fraction of these

raw materials or their derivatives that cannot be converted into products is discharged as wastewater. The majority of

such organic wastes (signified by BOD, TN and TP) are treated in the industrial wastewater treatment process;

however, a small portion of solids in the submicron to tens of micron size range remain suspended and pass through

the sedimentation (clarification) systems as TSS, of which 80% or more is organic matter based on total volatile

suspended solids (TVSS) assay. The nitrogen and phosphorus present in this TSS is already accounted for and

addressed and is no longer present in the TSS ultimately discharged from the facility.

 

Similar distinctions apply throughout the industrial point source sector. In short, industrial TSS is unique, cannot be

addressed in the same manner as other sources of sediment, and does not have the same environmental impact as

sediment runoff. 
 

Response 

The draft WLAs for point sources for TSS were based on EPA backstop. This was necessary because the draft state WIP was found

to be insufficient. The final WIP is much improved. This has permitted EPA to remove the TSS backstop allocation from WWTPs.

These final TSS allocations are now based on the state WIP.

 

Comment ID 0376.1.001.011

Author Name: Smith Brooks

Organization: Virginia Manufacturers Association VMA

C. The Bay Program's Approach to Addressing Point Source Sediment Contributions through TN and TP Reductions is

Technically Justifiable.

 

EPA led the states to believe that achieving the TN and TP targets would lead to corresponding sediment reductions

sufficient to achieve EPA's sediment targets. However, EPA's proposed TMDL flips this around, in effect making

sediment the controlling parameter. This is not supported by the record or the process that led to the development of

the WIP and TMDL. See, e.g., EPA's Proposed TMDL at page 6-8: "Because of the hierarchy of WQS response, the

strategy developed to achieve WQS was to first set the nutrient allocation for achieving all the DO and chlorophyll a

WQS in all 92 segments, and then set additional sediment reductions where needed to achieve the SAY/water clarity

WQS."; page 6-14: "EPA established the Bay TMDL allocations [for sediment] primarily at levels that were attained as a

result of the management controls proposed in the state WIPs for controlling nitrogen and phosphorus."

 

The Chesapeake Bay model demonstrates that the nitrogen and phosphorus allocations proposed for industrial point

sources will be sufficient to achieve the TSS allocations required by EPA without the partial or full backstop allocations

proposed by EPA.
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D. There is No Evidence in the Record that Point Source Sediment Reductions are Necessary.

 

The record demonstrates that the point source sediment loadings is de minimis (in 2009, the point source loading was

12,605 tons/year as compared to a total loading of 1,616,028 tons/year). EPA's proposal would essentially ratchet this

de minimis contribution down to a level of unachievability without any corresponding benefit. EPA's proposal seems to

contradict itself, as EPA states "Modeled sediment loads for those [industrial] facilities are not presented because

wastewater discharging facilities represent a de minimis source of sediment (i.e., less than 0.5 percent of the 2009 total

sediment load)." EPA Proposed TMDL at page 4-17.

 

Moreover, in announcing its proposed sediment allocations for the Bay states, EPA's press release noted "[a]n EPA

analysis indicates the likelihood that measures to control and reduce nutrient pollution as outlined in these WIPs will

also significantly reduce sediment runoff, achieving the annual sediment limits." EPA News Release, 8/l3120 10, "EPA

Proposes Sediment Limits for Chesapeake Bay Pollution Diet." The model runs have born out EPA's expectation - the

reductions of nitrogen and phosphorus in Virginia's WIP demonstrated that the sediment allocation would be met - in

fact, Virginia's WIP would result in reducing sediment 12% beyond what was required by EPA. As a result, EPA's partial

and full backstop allocations for TSS are nonsensical, in effect addressing a "problem" that does not exist.

 

E. EPA's Sediment Allocations are Predicated on Municipal Filtration Technology that is Neither Proven Nor Feasible at

Industrial Facilities.

 

The Virginia WIP set allocations for sediment for all significant municipal and industrial point sources based on a TSS

concentration target of 30 mg/I. "Allocations for sediment loads will be set at technology levels since wastewater is an

insignificant portion of the sediment load." Virginia WIP at page 11. The Virginia DEQ has now recognized that such an

across-the-board determination cannot be made for industrial facilities, because their technology-based guidelines are

different than those for municipal plants (and, in fact, different within each industrial sector). Moreover, the technology

available to municipal plants is not necessarily proven or available at industrial facilities and, in any event, will not

produce the same results (i.e., there are significant cost, feasibility and achievability issues associated with filtration

technology at industrial facilities). It is VMA's understanding that Virginia's revised WIP will adjust the TSS allocations

for industrial facilities to reflect unique industrial constraints.

 

While Virginia's WIP requires improvement in this one area, EPA's TMDL is even more dramatically flawed, in effect

setting point source allocations based on a TSS concentration target of 5 mg/I. EPA offers no explanation for this

approach in the TMDL, and has failed to meaningfully respond to questions about this approach at the public meetings

on the draft TMDL. However, EPA has inferred that the 5 mg/l target was derived based on data from an advanced

(Enhanced Nutrient Removal) municipal treatment plant in Maryland.

 

As noted above, municipal filtration technology is not cost-effective or feasible at many industrial facilities, and, in any

event, is unlikely to achieve EPA's target concentration (or resulting allocation). This is because the TSS in most

industrial discharges is organic in nature, and of a very small size. Accordingly, there is great difficulty in settling the

solids through the treatment process. See, e.g., Thacker Study. [Comment Letter contains additional information in the

form of an attachment. See comment 0376.2]

 

The ability of a wastewater treatment plant to meet extremely low effluent TSS limits is based, to a large extent, on the

source of wastewater that is being treated. This is why EPA has established effluent guidelines based on categories of
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dischargers. As an example, higher TSS limits are provided in the Effluent Limitations Guidelines for certain industrial

categories. For example, a paper mill producing 1350 tons per day of paper is allowed by subpart E of 40 CFR Part 430

to discharge 6210 pounds of TSS per day on a 30 day average. If the mill's effluent flow is 6.5 MGD, which is common

for a mill of this size, then the TSS concentration in the effluent is permitted to be 114 mg/I. The technology-based

guidelines developed by EPA recognize the unique aspects of various industry types. EPA's proposed TMDL does not

make such distinctions, instead applying an across-the-board allocation based on a treatment technology achieving 5

mg/I. The filtration technology available would not be capable of achieving a TSS concentration of 5 mg/l in many

industrial settings, due to the nature of the TSS generated in that process. Again, a more site-specific determination of

appropriate limitations, and an analysis of the need for such limitations, is necessary but missing from EPA's draft

TMDL. 
 

Response 

Please refer to the responses to comments 0288.1.001.027 and 0535.1.001.002.

 

Comment ID 0410.1.001.004

Author Name: Pujara Karuna

Organization: Maryland State Highway Administration (SHA)

Page 4-6, paragraph 1, mentions that "stream erosion is. also a significant source of watershed sediment delivered to

the bay. Currently, sufficient data do not exist to accurately quantify the portion of the total sediment load specifically

from stream erosion." There has been significant research in the mid-Atlantic region concerning historic mill da.rnsa.nd

their impact on the strea.ms from colonial times. As these dams fail, tons of legacy sediment trapped behind them are

released into the waterways. How can this fact and other stream erosion sources not be included in this TMDL

ifrestoration of the Bay is the ultimate goal? If the model is calibrated to monitoring data, but does not allow for the

erosion within streams, the allocations to adjacent land uses will be overestimated and unachievable if the source lies

within the stream. 
 

Response 

So-called 'legacy' sediments and other erosion from the river system are inherently included in the calculation of sediment loads

from the watershed in the watershed model.  Based on the recommendation of the Sediment Work Group at the Chesapeake Bay

Program, jurisdictions can get nutrient and sediment credit in their implementation plans for performing in-stream erosion control

practices.  The sediment work group is well aware of the research on legacy sediment.

 

As discussed in the Chesapeake Bay Program Sediment workgroup, the total flux of sediment generally decreases from sources on

the landscape to a point downstream in a river of 4th or 5th order.  In other words, the stream network is net sink of sediment.  Of

course, there are localized areas where this is not the case.  Stream erosion is implicitly considered in the simulation in that there

would be a lot more reduction of edge-of-stream sediment if there were no stream erosion.  In simulated rivers (generally greater

than 100 cubic feet per second) erosion and scour are explicitly simulated.  "legacy" issues are generally on streams smaller than
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this, however.

 

In addition, "legacy" sediment issue can be addressed in the Watershed Implementation Plans which receive nutrient and sediment

credit for stream erosion control practices.

 

Comment ID 0463.1.001.010

Author Name: Sharma Lalit

Organization: City of Alexandria, Virginia

9. Inconsistency of TSS loads allocated to Combined Sewer Systems (CSS)

 

In the EPA's evaluation of Virginia's WIP, the TSS allocation for the state is determined as 12% under the target load.

While the overall TP and TN allocation is consistent with WlP in the TMDL, the TSS WLA(s) is 31% lower than data

provided in data provided to DEQ and EPA and included in the WlP. EPA has offered no explanation for reducing the

scientifically-based TSS WLAs proposed in the WlP. EPA should use the TSS data provided in WIP when it establishes

the final TMDL. The TMDLs are calculated for 92 segments in the Chesapeake Bay and tidal tributaries. 
 

Response 

Please see response to comment # 0376.1.001.010.

 

Comment ID 0535.1.001.002

Author Name: Perkinson Russ

Organization: Virginia Department of Conservation and Recreation

James River Draft Sediment Allocations

 

EPA indicates that draft sediment allocations were derived in part based on the magnitude of nutrient allocations for

watersheds and segments. While this may be a reasonable interim approach for most watersheds, it is not at all

appropriate in the James River since it: (1) is a wastewater treatment point source dominated basin that is not

representative of most basins in the watershed regarding the mix of nonpoint and point source inputs, and (2) has a

nutrient related local impairment. The local chlorophyll-a related impairment is caused by nutrient loads rather than

attributable to sediment loads.

 

Recommendation: If EPA uses similar methodology to derive final sediment allocations as were used to develop draft

sediment allocations, Virginia recommends that final sediment allocations for the James River be based on the

dissolved oxygen impairment levels of allowable nutrient loads rather than a sediment load based on chlorophyll-a

related nutrient reductions. Alternatively, EPA could develop the sediment allocations based on the needed reductions
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for sediment to attain only clarity water quality standards in the James. 
 

Response 

The EPA methodology for establishing the sediment allocations to the states remains unchanged. It is EPA’s professional opinion

that the sediment allocations to the states should be based on the phosphorus-based sediment loads, whether the phosphorus-based

loads were established to achieve the dissolved oxygen water quality standards of the mainstem Bay or the chlorophyll a water

quality standards in the tidal James River. However, EPA has changed the final sediment allocations in the final Bay TMDL based

on the states’ final Phase I Watershed Implementation Plans as opposed to the states’ draft WIPs.

 

Comment ID 0547.1.001.001

Author Name: McCloskey John

Organization: Merck Sharp & Dohme Corp.

Merck lauds Virginia Department of Environmental Quality's efforts of working closely with the citizens and

organizations of the Commonwealth of Virginia in coming up with a fair and equitable waste load allocation for total

nitrogen and total phosphorous. Total Suspended Solid (TSS), although considered to have met EPA's allocation,

ironically has become an issue for Virginia.

 

A summary report of the Sediment Processes in Chesapeake Bay and Water Shed (Water-Resources Investigation

Report 03-4123 by USGS - http://www.mgs.md.gov/coastallpub/wrir03-4123.pdf) indicates that 1 to 3% of the sediment

in the bay is organic in nature. The amount and quality of sediment (size and composition) present in the bay is a result

of the geologic, oceanic and atmospheric events as well as the man made changes (deforestation and farming).

 

The organic content of total suspended solids (TSS) in municipal and industrial wastewater treatment plants that rely on

biodegradation of wastes is high. And within such dischargers, the organic content of the TSS in the industrial

dischargers that treat waste that has comparatively higher concentration of organic and complex biological material

(wood, food, veterinary and microbiological), is considerably higher. Studies carried out on the composition of the TSS

from the discharge of treated wastewater from such industries is greater than 80% of organic (based on total volatile

suspended solids assay-TVSS) and the TSS contains a large fraction of fine particles much smaller than the typical

wastewater treatment plant bacteria, making it very difficult to remove by conventional means of settling and/or filtration.

 

DEQ is carefully reviewing the historical data for TSS from various sources and will be providing a fair and equitable

allocation based on the nature and source of the treated wastewater from point sources; Merck supports DEQ's efforts. 
 

Response 

Please see response to comment # 0376.1.001.010.
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Comment ID 0681.1.001.009

Author Name: Baxter Russ

Organization: VA Department of Environmental Quality

The backstop sediment allocation for the James River basin is more stringent than the criteria EPA used for other river

basins in the Bay watershed. EPA determined that the sediment allocations should be based upon the level of nutrient

reductions that are needed to meet the dissolved oxygen criteria. However, in the James basin the sediment allocation

is based upon the nutrient reduction EPA believes is needed to meet the chlorophyll criteria, which is a greater nutrient

reduction than would be needed to meet the dissolved oxygen criteria. The Commonwealth questions the scientific

basis for establishing a sediment allocation in the James basin using an approach that differs from all other basins in

the watershed.

 

Recommendation: Calculate the TMDL load for TSS in the James River based on nutrient reductions necessary to

achieve dissolved oxygen standards. 
 

Response 

EPA established the sediment allocations for the states based on the nutrient allocations, independent of the basis of those nutrient

allocations. However, EPA has modified the sediment allocations for each of the state-basins based on the states’ final Phase I

Watershed Implementation Plans. Please refer to the response to comment 0535.1.001.002.

 

Comment ID 0681.1.001.010

Author Name: Baxter Russ

Organization: VA Department of Environmental Quality

The current Virginia TSS load is estimated at 3.229 billion pounds per year; of that amount about 0.8% is estimated

from wastewater (approximately 25 Million Pounds per Year).

 

The EPA backstop sets the TSS WLA for wastewater based on 5 mg/l. This approach results in a significant reduction

from the submitted Virginia WLA which is based on 30 mg/l; A number of industrial facilities have demonstrated that

even 30 mg/l is too low for their wastewater and current permit limits, and that meeting 5 mg/l concentration is not

possible. Applying a backstop for total suspended solids discharged by significant wastewater facilities is unwarranted

given their "de minimis" contribution compared to the vastly higher nonpoint source loads of TSS.

 

In addition, the EPA backstop sets WLAs for facilities below the fall line in four VA river basins using a delivery factor

below 1.0, usually around 0.65, whereas the nutrient allocations for these facilities use a delivery factor of 1.0. The

exception is in the Rappahannock basin where the TSS WLAs for facilities below the fall like are set using a delivery

factor of 1.0. This is an apparent anomaly in the Watershed Model that needs further explanation.
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Beside the concern about driving allocations down to a level that is disruptive and/or unattainable for the wastewater

facilities, the EPA backstop also undermines the VA trading program since facilities desiring to purchase nutrient credits

will then be over their TSS allocation.

 

Recommendation: Set WLAs for wastewater facilities at a reasonable level that reflects the minimal, if any, relationship

between solids discharged from wastewater facilities and attainment of the water clarity/SAV criteria. DEQ is working to

identify the specific WLAs that are reasonable for industrial facilities and plans to continue using 30 mg/l for POTWs.

Since the EPA backstop TSS allocation for VA is about 222 MPY below the August 15 TSS allocation, it appears there

is sufficient allocation available to provide a reasonable TSS allocation to the wastewater sector. 
 

Response 

Please refer to the responses to comments 0288.1.001.027 and 0535.1.001.002.

 

Comment ID 0746.1.001.012

Author Name: Carl Jimmie

Organization: Southern Tier Chesapeake Bay TMDL Commenting Coalition

The New York Nutrient Allocations Is Unfair

 

1. Allocation Methodology Was Changed Without Notice

 

In its 2003 document on how reduction allocations would be made, it was stated that the allocated reductions were to

be based on the principal that those States which derived the most direct benefit from the Bay (i.e. DC, MD and VA)

should have to reduce the most. By the time the draft TMDL was released, this allocation principle had been largely

abandoned in favor of calling for "E3 Reductions", that is, "everything must be done by everyone, everywhere". It is the

Coalition's understanding that New York and perhaps some of the other Bay States, were not consulted on this major

policy change. As such, if EPA approves the draft TMDL without providing serious consideration to the objections

voiced to this change by New York, other Bay States, and at least key stakeholders such as our Coalition members, it

will have acted outside the scope of the authority delegated to it by the CWA. This is due to both the fact that §303

(d)(1)(C) [FN23] of the Clean Water Act (CWA) reserves to the "States" the authority to construct TMDLs, including their

allocations and the CWA's general requirement that the public be allowed to review and provide comment on significant

regulatory, permitting and policy issues before they are finalized.

 

2. Lack of Agreement with Nutrient Allocation Methodology

 

In its development of the methodology by which nutrient allocations would be distributed, the EPA failed to secure full

acceptance of this approach from each affected state. New York State and West Virginia did not believe that EPA's

approach would distribute nutrient allocations fairly and accordingly never accepted it. In spite of New York's and West

Virginia's rejection of EPA's methodology, EPA ratified its use on the simple basis that the majority (i.e., the states less

burdened and most directly benefited) of the Bay States accepted it.
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Although the Nutrient Allocation Methodology should be an important foundation on which Chesapeake Bay Restoration

program is built, the lack of unanimous acceptance of its use by each of the Bay States which will ultimately have to

implement the TMDL weakens this foundation and erodes the credibility of subsequent requirements developed by

applying this methodology.

 

To illustrate how a different allocation methodology can have significantly different results, an alternate allocation

methodology was considered. It is termed ''the Uniform Delivered Load Basis" approach. The operating premise of this

methodology is that each state and jurisdiction shall receive a delivered nutrient load allocation that is proportionate to

their respective percentage of the overall Bay watershed area. This approach is arguably fair in concept and straight-

forward. Refer to Appendix C for a more detailed description of this approach. As shown in Appendix C, utilizing the

"Uniform Delivered Load Basis" approach, New York State's nutrient allocations would be higher than its current

nutrient loadings. [Comment Letter contains additional information in the form of an attachment. See original comment

letter 0746.1]

 

3. The Methodology Inappropriately Favors States with Excess Capacity

 

The allocation methodology applied in the Draft TMDL unfairly benefits states which have excess treatment capacity

within their WWTP systems. By arbitrarily basing the allocation on the amount of WWTP design capacity states with

municipal systems that have recently been constructed and/or upgraded and are early in their 30 year (or longer) post-

construction operational cycle (until the next upgrade will likely be needed) are benefited. The methodology penalizes

states that have WWTP's that are 15 or more years into 30-year planning and/or upgraded, and thus which have

already consumed much of their excess capacity. Since a number of the municipal systems surrounding the Bay have

newer and updated WWTPs, many of which have been federally funded, the ramification on states such as New York is

that the allocation is inherently biased against the rural character of the Southern Tier. As these systems also have

older infrastructure, it magnifies the cost burden to New York State and Southern Tier municipalities without a

commensurate benefit to the watershed.

 

4. The Lack of Recognition and Favorable Treatment In The Allocation Process Of Nutrient Loading Reductions

Between 1985 And 2009 Is Unfair

 

From 1985 to 2010, the baseline (''No Action") pollutant loadings from New York State have been significantly reduced.

From 1985, nitrogen loadings and phosphorus loadings from New York have decreased by 2.44 million lbs per year and

0.08 million lbs per year, respectively. These reductions are largely the result of voluntary State and federal agricultural

programs, Clean Water and Clean Air Act related programs, and the loss of population across and the increase in

forested land within the New York portion of the Bay watershed.

 

On the other hand, certain Bay states have increased their baseline ("No Action") nutrient loadings significantly since

1985. For example, Bay modeling results estimate that Maryland increased its baseline phosphorus loading from 1985

to 2010 by over 2 million lbs per year, which is more than twice the entire annual delivered phosphorus loading from

New York State. Similarly, it is understood that the increase in Virginia's annual nitrogen loading since 1985 exceeds

New York State's entire annual delivered nitrogen loading.

 

The baseline nutrient loading reduction in New York State since 1985 is not reflected in the USEPA's draft allocations.
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As such, New York State would effectively receive no credit for their past work/nutrient reductions. On the other hand,

States that have significantly increased their respective baseline nutrient loadings since 1985 have been granted

disproportionately larger state-level allocations, per the USEPA's R3 allocation process. This is yet another aspect of

EPA's nutrient allocation methodology that is inconsistent, arbitrary, and unfair to New York State.

 

The effectiveness of the New York's NPS nutrient reduction improvements over the last twenty five years, which has

been translated to unfairly low Non-Point Sources allocation. This unfairly low NPS allocation largely will have to be

achieved through agricultural or non-regulated stormwater runoff-reductions. One fairer, but unused allocation criteria

would be that each State's NPS load should be reduced to get same delivered load (rather than by a percentage of their

current loads). This would, in essence, provide credits for those Bay States who have already reduced their NPS loads.

The net effect of requiring all States to have similar allowable loads from their various NPS sectors, is that the other Bay

States would have to reduce their loads to NY's level to meet the TMDL 

 

[See Table 4 on page 26 of original comment letter 746.1] 

 

D. Allocations Based On Generated Load Rather Than Delivered Load Would Recognize That Both Geographic

Proximity and Natural Processes Play an Important Role in Nutrient-Related Impacts on the Bay

 

For every 100 pounds of Nt released to the Bay Watershed in New York, according it the Bay models only 44 pounds is

delivered to the Bay while in the District of Columbia the delivered load is almost 100 pounds for each 100 pounds

released. Yet as currently propounded every Bay State must arbitrarily do the same percent reduction. Thus New York

must reduce approximately 2.3 times as many pounds to be deemed equivalent to the reductions required in of the

District of Columbia. Basing allocations on delivered load is intuitively backwards, as it suggests that a pound of nutrient

generated in New York does 2.3 times the water quality damage as a pound generated in Maryland, yet the Bay models

project that for every pound of Nitrogen that reach the Bay watershed waters in New York, only 0.44 pounds of it remain

in that water by the time it travels to the Bay. All States should get credit for the in-stream nutrient loss nutrient losses

between the "edge of stream" and the Bay. Its only fair and logical that natural reductions get as much "credit" as

human-induced reductions.

 

E. New York Already has been Given the Lowest Allocated Unit Area Nutrient Loadings

 

As shown in Appendix B (entitled Comparison of Unit Area Loadings & Required Removal Percentages), based on the

Draft TMDL's nutrient allocations and associated nutrient delivery factors for each Bay State, allocated unit area nutrient

loadings were calculated and are summarized in the following table. [Comment Letter contains additional information in

the form of an attachment. See original comment letter 0746.1]

 

As shown in this table, given the Draft TMDL's nutrient allocations, New York would have the lowest allowable edge-of-

stream unit area nutrient loadings of any Bay State. As an example, on a per acre basis, New York would only be

allowed to discharge about half of the nutrients as Maryland would be allowed (edge-of-stream basis). This is certainly

not equitable and is reflective of a common sentiment in New York that the draft TMDL's nutrient allocations would

effectively make New York a green space which would then allow even more development in the lower Bay States.

Furthermore, with the draft nutrient allocations, New York's allowable delivered nutrient loadings per acre would only be

approximately one third of that those allowed for Maryland. 
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[See Table 4 on page 28 of original comment letter 0746.1] 

 

 

[FN23] 33 U.S.C. §1313(d)(l)(C). 
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

16.3 - GENERAL/MISCELLANEOUS

Comment ID 0061.1.001.006

Author Name: Haterius Stephen

Organization: National Association of State Departments of Agriculture (NASDA)

EPA acknowledges that the "Chesapeake Bay TMDL is the largest, most complex TMDL in the country, covering a

64,000-square-mile area in seven jurisdictions." Draft TMDL, at 2-7. As noted above, EPA is proposing two separate

sets of load allocations and waste load allocations for three pollutants in 92 water body segments (one set to meet

current water quality standards and one set to meet proposed water quality standards that may or may not be approved

by the time the TMDL is issued). Thus, the Draft TMDL consists of 552 separate TMDLs.

 

These TMDLs include allocations for 1006 individual residences, by individually naming the homeowners in Appendix

Q. The Draft TMDL also threatens to impose allocations on small entities that raise one or more animals, but are not

large enough to require a permit under the Clean Water Act. According to the U.S. Department of Agriculture, in 2002

there were a total of 111,692 livestock operations of all sizes in Virginia, West Virginia, Maryland, Delaware,

Pennsylvania, and New York. In 2001, EPA estimated the total number of animal feeding operations with 300 animal

units or more in these states to be 4,360. While these are statewide numbers, and the number of operations in the

Chesapeake Bay watershed will be smaller, these numbers indicate that a very large number of small livestock

operations could be affected by the Draft TMDL. At this point, the potentially affected small farms are not individually

listed in the Draft TMDL, but the intent to regulate them is there. 
 

Response 

In the 25 years of efforts to restore the Chesapeake Bay, almost the entire Bay remains impaired and much more needs to be done.

While there has been some progress in the past in reducing loads, the practices of the past cannot be continued if the Bay is to be

restored. Therefore, it will be necessary to reduce loading from more sources and to a greater degree than in the past. While EPA

leaves the decision to the states to achieve the needed controls, EPA is prepared to take federal actions where necessary to restore

the Bay.
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The intent of this TMDL is simply to restore the Bay. In this regard several points are clear:

 

1) The Bay is impaired.

2) Thousands of sources are contributing to the problem and need to be part of the bay restoration.

3) If the Bay were restored, additional controls would not be needed.

 

Comment ID 0067.1.001.008

Author Name: Venezia Carmen

Organization: Global Tungsten & Powders Corporation (GTP)

If the process of achieving the objectives for the Bay is going to be at all successful, the allocation of loadings and

associated burdens must be fair, reasonably achievable and predictable. Municipalities and industries have been taking

concerted actions and making substantial investments based on the allocations that have been developed over the past

decade, and incorporated into the Pennsylvania WIP.

 

While the Pennsylvania WIP is not perfect, we believe it represents a reasonable framework and an attempt to rationally

allocate nutrient loading reductions among all sectors who contribute these constituents to the watershed system. 
 

Response 

EPA concluded that the draft Pa WIP was insufficient. However, EPA finds the final WIP to be much improved.

For this reason, much of the EPA backstop allocations have been removed and the final TMDL is more closely aligned with the

final Pa WIP. See section 8 for more detail.

 

Comment ID 0080-cp.001.002

Author Name: French T. A.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, I oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--The proposed additional limitations will be an unfair burden on NY agriculture, municipal services, taxpayers,

businesses, and residents. 
 

Response 

EPA has received numerous comments that the nutrient allocations to NY are unfair. While the comments and reasons why the

Chapter 1 – Comments and Responses Allocation methodology

117612/27/2010 06:44 PM EST



 

commenter believes the allocation to NY was unfair, this response provides EPA reasoning why the allocation to NY is appropriate.

 

EPA led a dialogue with all seven watershed jurisdictions, including NY, for over 2 years on the approach that should be used to

allocate loadings to all states. While numerous methods were considered, EPA could not arrive at a consensus methodology for all

states. The methodology used did enjoy the most agreement of any methodology considered among the seven jurisdictions.

 

The methodology used was, in part, based on the loadings expected under current land use and design flows from wastewater

treatment plant (WWTP) facilities. Current land use and design flow of WWTPs is a common approach used in developing

TMDLs, including New York. Of the thousands of TMDLs developed in the Bay watershed, EPA is aware of only a few TMDLs

that were based on past land use.  The reason for this approach is straightforward. That is, in establishing a TMDL, one allocates to

various sources contributing to the problem. When developing an allocation approach it stands to reason that the approach should

consider the existence of those sources. So to suggest an approach that ‘pretends’ that the population and land use is different than

the existing levels is inappropriate in EPA’s opinion. Consistency with other TMDL practices is one of the reasons why the Bay

partner states supported the method for allocating loads to the states that include using existing land use and design flows for

WWTPs.

 

At an October 29, 2009 meeting among all states Principals’ Staff Committee members, including New York, the proposed method

was accepted by all states except New York. New York abstained from an opinion during that meeting. Subsequent to that meeting

New York and West Virginia expressed their disagreement with the method, citing various reasons.

 

Having no other method by which to allocate loads among the various jurisdictions, EPA used the method, with two significant

exceptions, that gained widespread agreement among the states for the target loadings for nitrogen and phosphorus when these

loads were provided to the states in a letter of July 1, 2010. Those exceptions were that EPA provided additional loading to both

West Virginia and New York above that loading which those states would have received using the allocation methodology. More

specifically, EPA ‘bumped up’ the West Virginia allocation by 200,000 pounds per year of phosphorus and the New York

allocation by 750,000 pounds per year of nitrogen. This increase was intended to address the concerns raised but not limited to:

- New York delivers cleaner water to the bay than other states;

- New York is losing in population and farming operations over  the years while other states are increasing population; and

- New York’s load is attenuated when being ‘processed’ thru the Susquehanna River on its way to the bay and therefore any

reductions in load have less beneficial impact on the Bay.

 

Some of the comments cited statistics on the low loadings allocated to New York. While these statistics are helpful the more

relevant statistics are the amount of reductions expected of New York.

 

In that regard a few statistics may be helpful:

- On a pound for pound basis, New York nutrient loads have a moderate impact on reducing dissolved oxygen in the bay, falling

about in the middle of the various states and basins within the watershed.

- While New York has a moderate impact on the Bay, because of the ‘bump up’ in nitrogen allocation, the New York nitrogen

allocation represents the lowest percent of controllable load of any jurisdiction in the watershed. Controllable load was considered

by the Bay partners to be the best metric of load by which to make allocations decisions to the states.

- The ‘bump up’ in the nitrogen allocation for New York represents a 25% drop in the loading reduction needed in New York.
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- The allocation for New York represents the second lowest pounds per acre reduction of all six states and the District of Columbia

in the Bay watershed for both phosphorus and nitrogen.

- As of 2009, New York lags far behind all other states and the District in the Bay watershed in upgrading their wastewater

treatment plants to control nitrogen and phosphorous.

- The 2009 loading of nitrogen delivered to the Bay from New York is greater than the delivered loading from West Virginia,

Delaware, and the District of Columbia and greater than the delivered load of any two of those jurisdictions combined.

- The 2009 loading of phosphorous delivered to the Bay from New York is similar to the delivered loading from West Virginia, and

greater than the combined phosphorous loading from Delaware and the District of Columbia.

 

Some commenters mentioned that EPA removed the allocation guide that said ‘States that benefit more from a clean Bay must do

more’. It is true that, based on extensive discussions with the Bay partners, this guide was removed. A primary reason why this was

removed from the methodology used over 7 years ago was based on our improving science of the Bay. That is, when state

allocations were established in 2003, the allocation method included an analysis (similar to today’s method) that the more impact a

state has on impairing the bay on a pound for pound basis, the more controls would be required of that state. While that same guide

applies today there is one critical difference. In 2003, based on less precise available models than today, the states’ impacts on the

bay were more qualitatively divided into 3 groups; high, medium and low impact. New York was grouped into the high impacting

areas that included Pennsylvania in the Susquehanna basin, the western shore of Maryland, and the eastern shore of Virginia. Since

there was such a crude qualitative approach to determining state impact, the bay partners used this guide of ‘states that benefit from

a cleaner bay’ to reduce the controls from the upstream states. In contrast, the method used in the Bay TMDL to determine impact is

quantitative, providing a measure of impact for each jurisdiction-basin. This allows one to already build into the allocation analysis

the lesser impact that an upstream state may have on the bay. As a result the New York measure of impact is squarely in the

moderate range as opposed to the previous high impact.

 

Furthermore, in EPA’s opinion there is quite a neutralizing point to be made to counter the point that benefiting state must do more.

That is, those bay states have been suffering the economic and other losses for more than a generation from an impaired Chesapeake

Bay and that impairment is the result of loadings from all Bay states.

 

So the point remains that to restore the Chesapeake Bay, all jurisdictions and all pollutant source sectors will need to achieve

reductions of nitrogen and phosphorous. EPA used its discretion, based on extensive input from the Bay Program partners, to

develop a rational science-based methodology to divide that allowable loading among the bay jurisdictions. To address the concerns

raised by the headwater states of New York and West Virginia, EPA provided additional loadings to those states.

 

Comment ID 0082-cp.001.002

Author Name: Szlucha Terry

Organization: T & D Enterprises

In regards to Docket ID No. EPA-R03-OW-2010-0736, you oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--The proposed additional limitations will be an unfair burden on NY agriculture, municipal services, taxpayers,
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businesses, and residents.  
 

Response 

Please refer to the response to comment 0080-cp.001.002

 

Comment ID 0083-cp.001.002

Author Name: Pearson Richard

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, you oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--The proposed additional limitations will be an unfair burden on NY agriculture, municipal services, taxpayers,

businesses, and residents. 
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0088-cp.001.002

Author Name: Herrala G. W.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, you oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--The proposed additional limitations will be an unfair burden on NY agriculture, municipal services, taxpayers,

businesses, and residents. 
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0090-cp.001.002
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Author Name: Bloomer J.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, I oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--The proposed additional limitations will be an unfair burden on NY agriculture, municipal services, taxpayers,

businesses, and residents. 
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0092-cp.001.002

Author Name: Herrala K. L.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, you oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--The proposed additional limitations will be an unfair burden on NY agriculture, municipal services, taxpayers,

businesses, and residents. 
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0096-cp.001.002

Author Name: Morris Brian

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, I oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--The proposed additional limitations will be an unfair burden on NY agriculture, municipal services, taxpayers,

businesses, and residents.  
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Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0098-cp.001.002

Author Name: Scott D.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, you oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--The proposed additional limitations will be an unfair burden on NY agriculture, municipal services, taxpayers,

businesses, and residents.  
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0099-cp.001.002

Author Name: Magargle Richard

Organization:  

I oppose implementing the proposed Chesapeake Bay TMDL limits because...

 

--The proposed additional limitations will be an unfair burden on NY agriculture, municipal services, taxpayers,

businesses, and residents.  
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0100-cp.001.002

Author Name: Comment Anonymous

Organization:  
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In regards to Docket ID No. EPA-R03-OW-2010-0736, you oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--The proposed additional limitations will be an unfair burden on NY agriculture, municipal services, taxpayers,

businesses, and residents.  
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0103.1.001.001

Author Name: Laudeman Todd

Organization: Tioga County Landowners Group

The EPA mandated TMDL allocation and the determination of whether the state meets the requirements are solely

based on the Bay Watershed Model and not on real water quality data.  
 

Response 

This is not true. The Chesapeake Bay TMDL was developed using a combination of decades of scientific understanding of the

Chesapeake Bay ecosystem and surrounding Bay watershed and Bay airshed, a suite of models from air quality to oyster filtering, a

tidal and watershed water quality monitoring data record spanning almost three decades and hundreds of stations, and a concurrent

almost three decade record of on-the-ground implementation of conservation practices on agricultural lands, BMPs on developed

lands and wastewater treatment technologies.  Like almost all TMDLs, the Bay TMDL used models to connect the source and

locations of an almost infinite number of pollutant sources across the watershed with water quality responses across the complex

Bay estuarine systems.

 

The suite of Bay models used in development of the Bay TMDL are developed, calibrated and verified using decades of stream and

river flow and water quality data, tidal Bay water quality monitoring data, atmospheric deposition data as well as the decades of

tracked and reported on the ground implementation data. In fact, the Bay watershed and Bay water quality model results are actually

applied as the estimated improvement of water quality on top of actual water quality data. The data used is based on decades and

millions of dollars of monitoring data collected mostly by state and federal agencies. A fuller description of the monitoring data and

the full suite of models used as the basis of this TMDL can be found in Section 5 of the final Bay TMDL report

 

Comment ID 0103.1.001.004

Author Name: Laudeman Todd
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Organization: Tioga County Landowners Group

The above graph developed with USGS data shows that the N and P concentrations in NY's water (arrow above dark

red bar) are below the water quality level needed for a clean Bay. If other states met this level of performance, there

would be no need for a TMDL. 
 

Response 

Please refer to the response to comment 0080-cp.001.002.

 

 

Comment ID 0103.1.001.005

Author Name: Laudeman Todd

Organization: Tioga County Landowners Group

Furthermore, EPA's proposed TMDL regulation imposes disproportionately heavier restrictions for water quality in NY in

order to help other states meet their overall TMDL goal. Even if the other states achieve their EPA mandated allocations

by 2025, their water would still contain more N and P (per unit volume) than NY has at the present. NY water has a very

low nutrient content because the watershed is largely forested (70%), has a decreasing population, practices low

intensity agriculture with a large land base, and implements progressive natural resource management programs. 
 

Response 

Please refer to the response to comment 0080-cp.001.002.

 

 

Comment ID 0104-cp.001.002

Author Name: Anderson R. N.

Organization:  

I oppose adoption of the proposed draft TMDL for the Dhesapeake Bay for the following reasons: 

 

The proposed rule imposes a disproportionate and unfair burden of compliance on New York State, its small farmers,

municipalities, residents with septic systems, and taxpayers. 
 

Response 
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Please refer to the response to comment 0080-cp.001.002.

 

 

Comment ID 0132-cp.001.001

Author Name: Stoner Kirk

Organization: Cumberland County Planning Department

1. WWTPs have already made substantial reductions in nutrient discharge through PA DEP's Chesapeake Bay

Tributary Strategy. These improvements have come at the expense of millions of dollars to WWTP ratepayers despite

the majority of the nutrient loadings coming from non-point sources . Further reductions from WWTPs will require

expensive upgrades to sewer infrastructure that was just upgraded within the past 5 years to meet the Tributary

Strategy. Future nutrient reductions should be directed toward the nonpoint sources that comprise the majority of the

Bay's nutrient loading. 
 

Response 

EPA has made it clear to the states for well over a year that EPA prefers to have the states decide which sectors to seek additional

nutrient and sediment controls. Further, EPA notified the states that if the draft or final WIPs do not meet EPAs expectations for

reasonable assurance, then it may be necessary for EPA to apply federal actions including backstop allocations.

 

While significant improvements in WWTPs nutrient controls have been realized in Pennsylvania, the final Bay TMDL was based

on those controls necessary to attain and maintain the Bay water quality standards and documentation of reasonable assurance for

the implementation of those controls. In the final Bay TMDL, EPA adopted Pennsylvania’s recommended waste load allocations

for its WWTPs as presented in the Commonwealth’s final Phase I Watershed Implementation Plan. Detailed can be found in

Sections 8 and 9 of the final Bay TMDL document.  EPA did set individual waste load allocations for each significant municipal

and industrial wastewater discharging facility to strengthen the reasonable assurance that these controls could and would be

implemented.

 

 

Comment ID 0133-cp.001.002

Author Name: Foster Pansy

Organization: Triple F Jerseys, LLC

In regards to Docket ID No. EPA-R03-OW-2010-0736, I oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--The proposed additional limitations will be an unfair burden on NY agriculture, municipal services, taxpayers,
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businesses, and residents. 
 

Response 

Please refer to the response to comment 0080-cp.001.002.

 

Comment ID 0135-cp.001.002

Author Name: Vallese P.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, you oppose implementing the proposed Chesapeake Bay TMDL

limits because...

 

--The proposed additional limitations will be an unfair burden on NY agriculture, municipal services, taxpayers,

businesses, and residents.  
 

Response 

Please refer to the response to comment 0080-cp.001.002.

 

Comment ID 0151.001.004

Author Name: Woodford RC

Organization: Chenango County Board of Supervisors

even if the other states achieve their EPA mandated allocations by 2025, their water would still contain higher nutrient

loads per acre than New York's current 2010 load per acre because of progressive natural resource management

programs like New York State's Agricultural Environment Management Program 
 

Response 

Please refer to the response to comment 0080-cp.001.002.

 

Comment ID 0159.001.002

Author Name: Farasy Tom
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Organization: Maryland State Builders Association

The only way to have any hope of making progress on that enormously expensive effort is to identify the targets that

provide the biggest "bang for the buck." Instead of selecting those which are politically easy. We in the development

business believe that too many people think we are contributing far more to Bay problems than the science supports. 
 

Response 

There are many ways of looking at the question of equity. For this reason, EPA believes that a state-local determination of where to

achieve the loading reductions is most appropriate. The states have developed final Watershed Implemenation Plans that provide

their best response to this issue. The final allocations for each state and the District can be found in Chapter 9 and Appendix Q
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Comment ID 0159.001.007

Author Name: Farasy Tom

Organization: Maryland State Builders Association

Home builders are prepared to play a role and we know we have to do more; but everyone must get in the game,

otherwise the past 25 years of deferring the accomplishment of Bay Clean Up will continue. We support: 

 

• Have standards and protocols in place to ensure pollutant reductions are made from ALL sources 
 

Response 

EPA believes that the Bay TMDL and the implementation and accountability framework provides the assurance on implementation

that the commenter seeks.

 

Comment ID 0159.001.010

Author Name: Farasy Tom

Organization: Maryland State Builders Association

Home builders are prepared to play a role and we know we have to do more; but everyone must get in the game,

otherwise the past 25 years of deferring the accomplishment of Bay Clean Up will continue. We support: 

 

• Private Market programs that create tax credits and program funding; 
 

Response 

EPA believes that the TMDL and implementation and accountability framework provides the assurance on implementation that the

commenter seeks. With respect to the comment on marketing programs, EPA will give this suggestion consideration as we move

more aggressively into the implementation of the Bay TMDL.

 

Comment ID 0183-cp.001.002

Author Name: Owens James

Organization: Harvey Lindsay Commercial Real Estate

o Any additional pollutant allocations required by EPA should be assigned on the basis of the cost-effectiveness and

cost-benefit in pollutant reductions achievable by available Best Management Practices (BMPs). Recommend that they

consider the cost-effectiveness and cost-benefit data prepared by Mike Rolband of Wetland Studies and Solutions. 
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Response 

While cost effectiveness is one way to derive allocations, in its draft backstop allocations, EPA had as a prime consideration the

criterion of reasonable assurance, or the confidence one had that the controls would be implemented. Often these controls were not

the most cost effective. However, since the states dramatically improved their WIPs when going from draft to final, EPA

substantially reduced or removed many of these less than cost effective backstop allocations.

 

 

Comment ID 0191.1.001.006

Author Name: Smith Robert

Organization: Farm Credit East, ACA

The proposed EPA action on nutrient reductions will fall squarely on family farms that have already made significant

advances. It is unreasonable to expect the New York State counties which have made steady, marked improvement

since the 1980s to bare the brunt of the new TMDL requirements while other areas downstream have more reasonable

allocations. 
 

Response 

Please refer to the response to comment 0080-cp.001.002

 

Comment ID 0192.1.001.003

Author Name: Comment Anonymous

Organization:  

Senator Charles E. Schumer said, "The bottom line is there is a way to clean up the Chesapeake and protect our

economy, but the EPA's new proposal isn't it. It would unfairly penalize small business owners, family farmers and local

governments who would pass the cost on to taxpayers. Protecting New York's water quality and the Chesapeake Bay is

important, but should not be done at the expense of local communities. In tough economic times like these we need to

do everything we can to create jobs, not drive them away. The EPA needs to go back to the drawing board and come

up with a proposal that strikes the right balance."

 

Senator Kristin Gillibrand, a member of the Senate Environment & Public Works Committee, said, "Under the draft EPA

proposal, New York State is bearing the brunt of the regulation and none of the benefits of a clean Chesapeake Bay. In

fact, New York communities, farms and businesses have taken enormous steps over the years to improve water quality,

but these proposed rules punish New York State. This is simply unfair and needs to change."
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Congressman Michael Arcuri said, "If the entire Chesapeake Bay watershed had the same water quality that the New

York portion of the watershed currently has, the Bay would not be impaired. But rather than using New York's past

successes - especially those with farmers to voluntarily adopt prescribed grazing, precision feeding and nutrient

management plans - EPA's TMDL seeks to require additional, unattainable reductions that would be punitive to New

York's farmers, taxpayers and communities."

 

Congressman Maurice Hinchey said, "I strongly support cleaning up the Chesapeake Bay. It has been a priority of mine

for many years. However, the EPA's draft regulations are simply unattainable for New York. The EPA needs to take

another look at this and establish a more equitable TMDL re-allocation, and the federal government needs to provide

assistance to ensure that cash strapped local communities in NY are not adversely impacted by efforts to revitalize the

bay."

 

Congressman Chris Lee said, "The draft EPA regulations will harm local New York economies and our critical

agriculture sector. I share my colleagues' commitment to protecting the Chesapeake Bay and echo their concerns with

the EPA's policy, which New York State and local officials both say is not feasible."Congressman Daniel Maffei said,

"New York has always been progressive in its restoration efforts, and we should not be punished for it. It is

tremendously important to proceed with efforts to ensure the health of the Chesapeake Bay ecosystem; but New York's

farmers should not be forced to bear a disproportionate burden of these unfair allocations."

 

Congressman Scott Murphy said, "Perhaps no state has been more committed to protecting its water supply than New

York, which is why we have some of the cleanest water in the Chesapeake watershed. While we remain committed to

doing our part to clean the Chesapeake, a successful strategy will require EPA to work with us to develop reasonable

standards, that are not only fair to New York famers and businesses, but also recognize our history of strong

commitment to environmental protection."

 

Congressman Bill Owens said, "It is critical that the EPA take into account New York's record of success and leadership

on water quality issues. We all support the goal of revitalizing the Chesapeake Bay, but we must do so in a way that is

fair to local communities and family farmers. It is my hope that the EPA will exercise common sense in the regulatory

process."

 

Congressman Paul Tonko said, "I support the goal of improving and revitalizing the Chesapeake Bay ecosystem, and I

commend the EPA for continuing to make that goal a priority. But the recommendations in the draft TDML would place

an unfair burden on New York State and the small communities in the watershed. I join my colleagues in asking the

EPA to work on a more equitable solution." 
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0197.1.001.005

Author Name: Vickers Bradd
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Organization: Chenango County Farm Bureau

Further indication of New York's positive work on water quality is demonstrated by New York having responsibility for

only six percent of the Bay's current Nitrogen load and five percent of the current Phosphorus load while serving as the

caretaker of ten percent of the total Bay Watershed land area. To expect New York to reduce its load beyond these

levels (as EPA draft numbers have suggested 5.3% for N and 3.7% for P) is unacceptable. All states should at least be

treated equally in assigning future nutrient loads and New York should not be expected to reduce our load by a higher

proportion than any other state. 
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0202.1.001.002

Author Name: Carl Jimmie

Organization: Southern Tier New York WWTP

III. FAIRNESS IN DEVELOPING TMDL ALLOCATIONS

 

Basic fairness principles should be exercised by the USEPA in their development of TMDL allocations for the states. 
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0202.1.001.015

Author Name: Carl Jimmie

Organization: Southern Tier New York WWTP

We would like to emphasize that we believe New York State has been a good upstream neighbor to the Bay states.

Furthermore, we continue to remain committed to protecting and improving our water quality. That is what we do as

WWTP owners and managers. What we are asking of you, our elected federal representatives, is to;

 

-  Ensure that New York State's unique circumstances are recognized and fairness is exercised by the USEPA in the

development of TMDLs. 
 

Response 
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Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0210.1.001.010

Author Name: Tolbert J.R.

Organization: Virginia Chapter-Sierra Club

Our recommendation to the EPA is to reject Virginia's assertion that we not adopt the allocation put forward by the EPA

for nitrogen and phosphorus limits on the James river. Virginia must begin taking the steps to meet EPA's draft

allocation. 
 

Response 

The TMDL for the Chesapeake Bay contains nitrogen, phosphorous, and sediment loadings necessary to attain current WQS in the

Bay and tidal tributaries including the James River. Virginia’s final Phase I Watershed Implementation Plan did put forth a credible

approach for achieving the 2017 (60%) and the 2025 (100%) allocations for nitrogen, phosphorus and sediment for the James River

basin. These allocations will meet Virginia’s existing dissolved oxygen, water clarity/SAV, and chlorophyll a water quality

standards for the river. Virginia has indicated an interest in evaluating the science behind the chlorophyll a WQS in the James and

has proposed a plan of study. EPA is willing to work with Virginia on this effort. If the WQS are changed, the TMDL may be

revised to reflect the new standards. Until that time, the current standards are in effect and the TMDL is based on those standards

and the provisions of the TMDL will need to be implemented until and unless the TMDL is modified.

 

Comment ID 0211.1.001.003

Author Name: McCarthy R.

Organization: Town of Erwin, New York

WHEREAS, the TMDL allocations imposed by EPA are inequitable in that New York State represents 4% of the

population in the Chesapeake Watershed and 9.7% of the overall land area in the Watershed, 76% of which is forested,

and

 

WHEREAS, New York State discharge is cleaner than any other state in the Watershed, and if all other downstream

discharge were of the same quality as New York State's current discharge, the Bay would not have dead zones, and

 

WHEREAS, New York State is responsible for only 4% of the discharge to the Bay, and the EPA proposal requires New

York State to remove 60% of its discharge, and

 

WHEREAS, only 44% of New York State discharge is deposited in the Bay, and under the proposed EPA limits, New

York State must remove two pounds of material to receive credit for one pound, 
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Response 

Please see response to comment #0080-cp.001.002

 

Comment ID 0211.1.001.006

Author Name: McCarthy R.

Organization: Town of Erwin, New York

the EPA's proposed TMDL regulation imposes disproportionately heavier restrictions for water quality in New York in

order to help other states meet their overall TMDL goal, while ignoring New York's excellent record of environmental

accomplishments over the past 25 years, 
 

Response 

Please see the response to comment 0080-cp.001.002

 

Comment ID 0211.1.001.008

Author Name: McCarthy R.

Organization: Town of Erwin, New York

even if the other states achieve their EPA mandated allocations by 2025, their water would still contain higher nutrient

loads per acre than New York's current 2010 load per acre, 
 

Response 

Please see the response to comment 0080-cp.001.002

 

Comment ID 0211.1.001.013

Author Name: McCarthy R.

Organization: Town of Erwin, New York

even with the elimination of animal agriculture and utilizing every best management practice available in the Watershed

area, New York would still not be able to meet EPA's TMDL allocation; 
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Response 

Please see response to comment 0080-cp.001.002

 

Comment ID 0219.1.001.003

Author Name: Cary Russell

Organization: Madison County, New York

WHEREAS, the best way to achieve the important public benefit of clean water at a regional level is through locally led

conservation efforts, rather than a top-down federal, one-size-fits-all regulatory approach such as EPA's TMDL for the

Chesapeake Bay watershed; and

 

WHEREAS, EPA's proposed TMDL regulation imposes disproportionately heavier restrictions for water quality in New

York in order to help other states meet their overall TMDL goal, ignores New York's excellent record of environmental

accomplishments over the past 25 years using state and local conservation efforts and forces unrealistic costs on the

businesses, governments and residents within the watershed area; and

 

WHEREAS, even if the other states achieve their EPA mandated allocations by 2025, their water would still contain

higher nutrient loads per acre than New York's current 2010 load per acre because of progressive natural resource

management programs like New York State's Agricultural Environmental Management Program; and

 

WHEREAS, even with the elimination of animal agriculture and utilizing every best management practice available in

the watershed area, New York would still not be able to meet EPA's TMDL allocation; and 
 

Response 

Please see response to comment #0080-cp.001.002

 

Comment ID 0227.1.001.012

Author Name: Strauss Sandra

Organization: Pennsylvania Council of Churches

The calculation/modeling decisions which EPA made in developing the draft TMDL allocations, documented in section 6

of the TMDL report, are sound, reasonable, and well-based on the available information. 
 

Response 
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EPA acknowledges the comment.

 

Comment ID 0227.1.001.017

Author Name: Strauss Sandra

Organization: Pennsylvania Council of Churches

We applaud the transparency with which EPA has outlined the allocation "rules" and methodology in section 6.3, and

note that the "Principles and Guidelines" are not only sound but reflect the seven years of experience (since the 2003

allocations) which EPA and the state partners have in making allocation decisions together. Including air deposition in

the TMDL load allocations, as described, make sense. 
 

Response 

EPA acknowledges the comment. (Thank you!)

 

Comment ID 0256.1.001.013

Author Name: Lisanti Mary

Organization: Local Government Advisory Committee (LGAC) to the Chesapeake Bay Executive Council

In the Draft TMDL and backstop measures, EPA has gone out of its way to point out that the requirements are narrowly

focused on clear cut authorities contained in the Clean Water Act. In most cases, those measures are aimed directly at

point sources of pollution, and, except in the case of CAFO's, away from non-point sources connected with agricultural

lands. EPA expects that states will be more responsible for controlling non-point sources in their own jurisdictions. Our

concern is that the total burden of reducing nitrogen, phosphorous, and sediment may fall disproportionately on point

sources for which many local governments have prime responsibility. Across the Watershed, states have varying

authorities and willingness to enforce reduction measures on agricultural lands. Local governments are more than

willing to do their part to meet reduction allocations as long as controls and measures are spread across all sectors

equitably. 
 

Response 

EPA focused its backstops on those specific sources that are regulated under the Clean Water Act. The reason for this was to

provide the best assurance that these controls would be achieved. In the final TMDL based on the significantly improved states’

final Phase I Watershed Implementation Plans, EPA has removed or significantly reduced the backstop allocations resulting in more

distribution of controls among the sources better reflecting the states’ recommendations within their respective Watershed

Implementation Plans.
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Comment ID 0260.1.001.011

Author Name: Brosious John

Organization: Pennsylvania Municipal Authorities Association (PMAA)

The current strong focus of attention on this situation by many federal, state, and local policy makers should initiate the

actions necessary to restore the Bay. EPA must seize the current opportunity, keep all stakeholders engaged, lobby for

funding, and spearhead the efforts to achieve results. A fair and equitable approach that involves commitment from all

sectors is paramount to that effort. 
 

Response 

Please see the response to comment 0282-cp.001.004

 

Comment ID 0265.1.001.028

Author Name: Clark, Stan

Organization: Hampton Roads Planning District Commission (HRPDC), Hampton, Virginia

In summary, it is incumbent upon EPA to reconsider the basis for the James River allocations considering the

magnitude of the costs of attaining levels of load reductions required to produce a difference in modeled chlorophyll-a

concentrations so small that they cannot be reliably measured,. At a minimum, EPA should not pass the knee-of-the-

curve identified at Point "B" of the above graph. Assuming there is any water quality improvement beyond Point "B", it

would not be cost effective, could not be physically measured, and could not be reasonably attained. Therefore, James

River basin allocations should be based on the Tributary Strategy allocations. 
 

Response 

Please refer to the response to comment 0210.1.001.010.

 

Comment ID 0267.1.001.001

Author Name: Bowman Cynthia

Organization: Cornell Law School Water Law Clinic

The Clinic supports EPA's goal of restoring the Chesapeake Bay and its network. Having worked with local communities
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in the New York portion of the watershed for many years, we observe that these constituencies have consistently

demonstrated a sustained strong ethic in favor of good water management. The fact that the greater part of New York's

water system already meets its designated water uses [FN 1] reflects this ethic. Even with this record of exceptional

stewardship, New York is committed to doing more. Indeed, a number of local communities have already begun

pursuing more aggressive measures to decrease nutrient and sediment loading from both point and nonpoint sources

feeding the watershed. These enhancements go beyond current EPA regulations and are not necessarily found in other

Watershed Partner communities. However, to be fair and practicable, Bay TMDL allocations and the programs required

to meet them must account for New York's local conditions, its achievements, and its future commitments.

 

[FN 1] N.Y.S DEP'T. OF ENVTL. CONSERVATION, NEW YORK DRAFT PHASE I WATERSHED IMPLEMENTATION

PLAN 6

(Sept. 1, 2010) [hereinafter WIP I]. 
 

Response 

Please refer to the response to comment 0080-cp.001.002

 

Comment ID 0267.1.001.011

Author Name: Bowman Cynthia

Organization: Cornell Law School Water Law Clinic

The draft TMDL does not reflect the spirit of cooperation and collaboration as agreed to by EPA and the other

Watershed Partners in creating a plan to restore the Chesapeake Bay. New York's current water quality is the highest of

any of the Watershed Partners. If all jurisdictions were at New York's water quality level, the Bay would need no further

remedial action. New York has worked for years to achieve these results, implementing programs at the local level to

reduce loading. Yet the draft TMDL concludes that New York's Phase I WIP contains "[s]erious deficiencies." The

Clinic's work with towns and organizations in New York and our study of the draft TMDL indicate that this conclusion is

unsupported by the record. In evaluating WIPs, EPA asked two primary questions: (1) "Did the jurisdiction meet its

target allocations . . . ?" and (2) "If not, did the jurisdiction provide ‘reasonable assurance' that it would meet these

allocations?" EPA found that New York's nitrogen load is 15 percent over its allocation and its phosphorus load is 14

percent over its allocation. But the initial allocations upon which EPA bases this evaluation are flawed and lead to

inequitable results. For example, New York holds about 10% of the total Bay watershed but receives less than 5% of

the total nitrogen allocation to the states. By contrast, Maryland comprises about 14% of the total watershed but

receives more than 20% of the available nitrogen allocation. Therefore, EPA places a disproportionate amount of the

burden on New York, a headwater state, and does so without adequately addressing New York's draft Phase 1 WIP.

 

The Clinic is also concerned that the draft Bay TMDL as applied to New York neither accounts for New York's actual

water quality, nor provides an adequate rationale to support its conclusions. Nowhere in the draft Bay TMDL does EPA

account for why allocations are not distributed based on the Watershed Partner's actual nitrogen, phosphorus, and

sediment discharge into the Bay. For clarity, we can imagine the Chesapeake Bay as a swimming pool into which each

Watershed Partner feeds water via pipes of varying sizes with varying water qualities. The draft Bay TMDL examines
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the impairment of the swimming pool as a whole and works backwards, requiring each Partner's pipe to decrease its

pollutant loading by a certain percentage without due regard for how clean the pipe's water already is or how much

water the pipe discharges. The more reasonable approach is to look first at the actual water quality at the source and

then determine allocations based on how much pollution the Partner's pipe is adding to the swimming pool. We

recognize that EPA may choose its methodology even if alternatives exist. Our assertion is that EPA's chosen method

is unsupported by adequate reasoning and will therefore prove ineffective. 
 

Response 

Please refer to the response to comment 0080-cp.001.002

 

Comment ID 0267.1.001.014

Author Name: Bowman Cynthia

Organization: Cornell Law School Water Law Clinic

- Reconsider New York's TMDL allocations for nitrogen and phosphorus in the final TMDL, taking account of New

York's actual water quality, and thus raise nitrogen and phosphorus allocations for New York.

 

- Redistribute TMDL allocations equitably amongst Watershed Partners to reflect the percentage of the watershed

contained within each given jurisdiction. 
 

Response 

Please refer to the response to comment 0080-cp.001.002

 

Comment ID 0275.1.001.005

Author Name: LaClair André

Organization: Broome County Environmental Management Council (BCEMC), Binghamton, New York

EPA's proposed TMDL imposes disproportionately heavy restrictions on New York, more so than any other state in the

Bay. If other states reached the level of performance achieved in New York over the past decade for nitrogen and

phosphorous, there would be no need for a TMDL. Even if other Bay states achieve their mandated allocations, their

water will still contain more nitrogen and phosphorus than New York at present. 
 

Response 

Please refer to the response to comment 0080-cp.001.002. 
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Comment ID 0275.1.001.007

Author Name: LaClair André

Organization: Broome County Environmental Management Council (BCEMC), Binghamton, New York

The EPA's Chesapeake Bay TMDL allocations for each Bay state must be arrived at transparently based on real water

quality data; not just a model. The reductions must be fair, achievable and affordable by all impacted parties. The Bay

watershed area of New York is covered largely by forest, has low intensity agriculture and sufficient land base, and a

decreasing population that leaves no room and resources for additional source reductions.

 

The BCEMC respectfully requests that the EPA reconsider the measurable achievements in New York with regard to

establishment of a TMDL for the Chesapeake Bay as set forth in NY's draft Watershed Implementation Plan.

Furthermore, we urge the EPA to reconsider their methodology for determining state allocations. 
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0282-cp.001.004

Author Name: Tabb Lyle

Organization: Lyle C. Tabb & Sons, Inc.

I only speak with knowledge of my area, but the accounting and models without actual tests I feel apply for the whole

Chesapeake Bay watershed.

 

I believe I speak for a lot of farmers when I say we will fix any problems we have if there is science to show what the

problem is, but at the same time we do not want to be the scapegoat so wastewater plants can pollute just because we

do not have as many votes as what is served by the wastewater plants. 
 

Response 

EPA and its partner state and federal agencies have collectively invested millions of dollars over the past several decades building

the science and monitoring behind this TMDL. The science has been built with ongoing input and direction of partners from all

states, numerous universities and nationally recognized scientists. The value of the TMDL is that all sources are assessed and

appropriate load controls are identified. With respect to the Bay TMDL we will need reductions from thousands of sources

including, but not limited to agriculture, wastewater, and even air sources.
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Comment ID 0293.1.001.003

Author Name: Pomeroy Christopher

Organization: Virginia Municipal Stormwater Association, Inc. (VAMSA)

Furthermore, the Draft TMDL also does not consider cost effectiveness, sustainability, or overall environmental benefit.

VAMSA is aware of the development of the Best Management Practices Benefit Planner ("BMP-BP") model discussed

in VAMWA's comments. This peer reviewed model (reviewed by Virginia Tech) was designed to consider

implementation costs, energy requirements, green house gas emissions, and ancillary environmental benefits (e.g.

creation of wildlife habitat, flood protection, human health protection) to support environmental decision making.

 

VAMWA used this model to compare EPA's recommendations for the York River basin with an alternative scenario that

would achieve a similar level of nutrient reduction. The alternative scenario consisted of reducing urban stormwater

retrofit acreage by 50% from EPA's 50% concept, retaining municipal wastewater treatment plants at their stringent

state regulatory levels, and increasing agricultural BMPs by 20%. This demonstrated the following benefits:

 

• Reduced capital costs by approximately 50% (~$1B)

• Reduced operation and maintenance (O+M) costs by 50% ($32M/yr)

• Increased carbon sequestration by approximately 20%

• Significantly reduced green house gas (GHG) emissions

• Increased ancillary benefits associated with wildlife habitat, flood hazard protection, and base-flow projection.

 

VAMSA is providing this example not to endorse the specific inputs listed in these bullets (including the still-extremely-

expensive stated urban stormwater retrofits), but to make the general point that EPA could have and should have

designed the TMDL to achieve greater environmental benefit, at a far lower cost. EPA should correct these lose-lose

outcomes prior to finalizing the Bay TMDL. Failure to do so would be arbitrary and unreasonable. 
 

Response 

The draft backstop allocations were based on providing the highest assurance that the controls would be achieved, not the most cost

effective or efficient controls. The Bay will not be restored if the TMDL assigns load reductions to cost effective sources where

there is not a defensible plan for achieving those controls. That said, the states’ final Phase I Watershed Implementation Plans are

notably improved from the draft plans, allowing EPA to significantly reduce or eliminate most of the backstops and, thereby,

relying more heavily on the state WIPS in deriving the final Bay TMDL.

 

 

Comment ID 0293.1.001.017

Author Name: Pomeroy Christopher
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Organization: Virginia Municipal Stormwater Association, Inc. (VAMSA)

EPA's Approach to James River Chlorophyll-a is Unreasonable

 

In the Draft TMDL, EPA has proposed drastic cuts to the James River allocations. This is the result of a remarkable

confluence of technical and policy problems: an unstable, poorly-calibrated model forcibly applied to a scientifically

dubious standard, itself partially based on prior model predictions of attainment under a completely different loading

scenario. EPA has failed to offer a reasoned explanation for using the chlorophyll-a criteria as the basis for James River

allocations in light of these unresolved issues. EPA's Draft TMDL is also missing evidence that there would be any

quantifiable water quality benefit from the billions of dollars that would be required to comply with the allocations. EPA's

determinations on this issue are unreasonable and arbitrary and capricious. For a more detailed discussion of VAMSA's

concerns with regard to this issue, see Appendix 13.

 

[Comment letter contains additional information in the form of an attachment. See comment 0575, 0576, 0577, 0578,

0579]. 
 

Response 

As with all TMDLs the final TMDL for the James needs to be established to achieve applicable water quality standards. The

chlorophyll a standards for the James, adopted by Virginia and approved by EPA are the relevant standards.

 

Since the draft state WIP for the James River was considered deficient, EPA applied significant backstops in the draft TMDL.

Fortunately since the final WIP for the James is much improved, EPA is able to substantially reduce or remove those backstops.

This allows the final TMDL to be much more aligned with the loading levels in the final WIP. the final allocations for the James

can be found in Section 9.

 

While the TMDL is established with loadings to achieve these standards, EPA recognizes that an assessment of those standards is

being planned by Virginia. The final TMDL document includes a description of the process that will be used for the assessment of

these standards.

 

It is possible that this standards assessment will necessitate the revision of the water quality standards. If these standards are

modified and approved by EPA, these revisions may further necessitate a change to the TMDL. Until and unless the TMDL

changes, the currently established TMDL for the James is the operative TMDL.

 

Comment ID 0293.1.001.022

Author Name: Pomeroy Christopher

Organization: Virginia Municipal Stormwater Association, Inc. (VAMSA)

Overall, EPA's Draft TMDL appears to put Virginia agriculture at a 48% level of nitrogen control (relative to E3), well

below the 55-75% level indicated by the relative-effectiveness allocation methodology and far short of controls called for
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in both Virginia's Tributary Strategy and Draft WIP (Figure 1). This is partly driven by the lower levels of effort in the

Potomac River Basin (51%), but primarily driven by an extraordinarily low (17%) level of effort for the James River

Basin, which is akin to the 2009 progress levels (Figure 2). VAMSA fails to comprehend how EPA can make deep and

costly cuts to other allocations in the James River Basin while concluding that agriculture requires no further

improvements in this basin.

 

[Figure 1. Comparison of agricultural controls among model scenarios. See original document 0293.1]

 

Agricultural management practices include most of the practices that the EPA and others (e.g., Chesapeake Bay

Commission, 2004) have identified as the most-cost effective, including nutrient management, conservation tillage,

cover crops, and riparian buffers. Relative to many urban and wastewater-based practices, these practices provide high

levels of ancillary environmental benefits such as wildlife habitat, stream habitat protection, flood control, and

greenhouse gas reduction. To illustrate these points, Appendix 5 presents a case study of alternative nutrient controls

for the York River basin using the BMP Benefit Planner ver. 1.1. [FN39]

 

The case study demonstrates that the D.O.-based overall loading goal can be achieved in a much more cost-effective,

environmentally beneficial manner by a different combination of point and nonpoint source controls than reflected in the

draft TMDL allocations. VAMSA is providing this example not because we agree with the specific inputs (in particular

the urban stormwater aspects), but to make the general point that it is possible to derive a greater environmental benefit

at a lower cost if flexibility is allowed in the TMDL. EPA should consider these types of cost issues and options before it

finalizes the Bay TMDL. To do otherwise is indefensible. 

 

[Figure 2: Comparison of agricultural nitrogen controls among basins for EPA's proposed TMDL scenario. Please see

original document 0293.1] 

 

VAMSA expects EPA to allocate point and nonpoint sources in an equitable manner that requires a high level of effort

from both sectors. In particular, EPA must remedy the low level of agricultural controls proposed for the James River

basin, consistent with the widespread understanding that the agricultural sector has abundant opportunities for

improvement and cost-effective load reductions. 

 

 

[FN39] Malcolm Pirnie, Inc., working on behalf of VAMWA, has developed a spreadsheet based model to compare

implementation scenarios with regard to environmental sustainability and cost effectiveness. More specifically, the BMP

Benefit Planner ver. 1.1 considers energy usage, indirect and direct GHG emissions, carbon sequestration, costs (i.e.,

capital, operations and maintenance, annualized), and other ancillary benefits (i.e., wildlife habitat, 
 

Response 

The EPA draft backstop allocations did not consider cost effectiveness but rather sought to impose controls where there was the

highest level of assurance that those controls would be achieved. What purpose does it serve to develop a cost effective plan but

there isn’t the ability to implement that plan. However since the states’ final Phase I Watershed Implementation Plans are much

improved from the draft plans, EPA has significantly reduced or removed most of the backstop allocations. Therefore, the final Bay

TMDL’s allocations are more aligned with the intent of this comment than the draft allocations.
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Comment ID 0295.001.002

Author Name: Cross J.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, I oppose implementing the proposed Chesapeake Bay TMDL

limits because:

 

- The proposed additional limitations will be an unfair burden on NY agriculture, municipal services, taxpayers,

businesses, and residents. 
 

Response 

Please see the response to comment 0080-cp.001.002.

 

Comment ID 0317.001.002

Author Name: Kipp B.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, you should oppose implementing the proposed Chesapeake Bay

TMDL limits because: 

 

The proposed additional limitations will be an unfair burden on NY agriculture, municipal services, taxpayers,

businesses, and residents.  
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0318.001.002

Author Name: Cross A.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, I oppose implementing the proposed Chesapeake Bay TMDL
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limits because. . . 

 

The proposed additional limitations will be an unfair burden on NY agriculture, municipal services, taxpayers,

businesses, and residents .  
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0354.1.001.006

Author Name: Fickbohm Scott

Organization: Otsego County Soil and Water Conservation District

On November X in Owego New York, four hours prior to the Public Comment offered by EPA in Binghamton New York,

a meeting was held between representatives of DEC, USC and its member Soil and Water Conservation Districts,

Cornell University, New York Farm Bureau and New York Agriculture and Markets and Rich Batiuk and Bob Koroncai

representing the EPA. This was a ‘stakeholders' meeting that offered an opportunity for those from New York more

familiar with the details of the model and the specific problems, often ‘New York specific' problems, associated with the

TMDL in general (economic, political, etc) to speak directly with EPA officials.

 

Mr. Koroncai described a 2-3 year process of TMDL development with multi-state negotiations and input, but where

New York was not regularly represented. Mr. Batiuk described an admiration for the role of the Upper Susquehanna

Coalition earned over several years prior, but a true understanding of NY's position was not successfully communicated

to those ultimately making the decisions. Neither could describe the level of understanding of those making the final

decisions.

 

I recount this story to you only as an illustration of the problem. There is too much at risk for the possibility of an ill

informed decision.

 

Administrator Jackson, the comments of the Otsego County Soil and Water Conservation District come in the form of

two suggestions; we urge you redouble your efforts to establish a vigorous partnership with New York stakeholders in

the further development of the TMDL's for New York and accept the WIP as proposed by the State of New York as

realistic and achievable plan for our portion of the watershed. 
 

Response 

NY regularly attended meetings and conference calls of the Water Quality Goal Implementation Team over the last several years.

EPA’s needs with regard to the WIPs have been made clear over the past two years through numerous correspondences at the state

agency secretary level. But most prominent among those needs are the WIPs must achieve the state allocation and the WIP must

show reasonable assurance that the loadings will be achieved. EPA has taken final actions on all state WIPs based on these same
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needs. The final EPA actions can be found in Section 8.

 

 

Comment ID 0369-cp.001.001

Author Name: Comment Anonymous

Organization:  

Data on which EPA is proposing these new regulations are both inaccurate and obsolete. Regulations to clean up the

Chesapeake Bay should be based on current and future science. Caps on application of fertilizers and other so called

sources of pollution must be science driven -- not arbitrarily assigned by untrained government employees. No

regulation or cap should be imposed unless passed through a panel of scientists attesting to the effectiveness of such

regulation 
 

Response 

The suite of Bay models have been subjected to review and input from all states, bay scientists, university scientists and others. The

models and the Bay TMDL are based on decades of available data, much of it provided by states. EPA has been asking for years for

data gaps to be filled but gaps remain.  Please see Section 5 of the final Bay TMDL report for detailed documentation. The Bay

restoration effort of over a generation has been met with broken deadlines. The time for delay and study is over. In EPA’s

professional judgment, the existing science is adequate to support the establishment of the Bay TMDL. If data is provided in the

future that would alter the TMDL, EPA has publically committed to seeking such modifications of the Bay TMDL as warranted.

 

Comment ID 0378.1.001.001

Author Name: Warner Floyd

Organization: PA Chamber of Business and Industry

It is essential that any allocation of nutrient and sediment loadings via either the Pennsylvania WIP or any Backstop

TMDL be fair, reasonable, and achievable.

 

As a starting point, and throughout the TMDL process, it is unquestionably essential that any allocations of nutrient

loadings - no matter who establishes such loading targets - must be fair, reasonable and achievable. If the agencies or

stakeholders lose sight of this loadstar, if efforts are made to shift burdens arbitrarily between sectors or among

individual entities, the entire process is doomed to failure. 
 

Response 

It is VERY difficult to get agreement among the various stakeholders on what is fair, reasonable, and achievable. The draft EPA
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backstops were needed in large part because the states did not demonstrate that the proposed controls were achievable within their

draft Phase I Watershed Implementation Plans. EPA has given the states full opportunity to develop WIPS that meet these or any

other criteria that are suitable for that state. Fortunately, the states’ final Phase I Watershed Implementation Plans are much stronger

than the draft plans, allowing EPA to significantly reduce or remove many of the backstop allocations.

 

 

Comment ID 0386.001.002

Author Name: Ayers M.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, I oppose implementing the proposed Chesapeake bay TMDL

limits because . . .

 

>The proposed additional limitations will be an unfair burden on NY agriculture, municipal services, taxpayers,

businesses and residents. 
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0389.1.001.005

Author Name: Iwanowicz Peter

Organization: New York State Department of Environmental Conservation

• EPA's Proposed Allocation Formula is Grossly Unfair to New York

o Rewards significant population growth in MD & VA since 1985 and ignores NY for its population decline in the same

time period.

o Rewards significant growth in AFO/CAFOs in ND, PA, & VA since 1985, without recognizing that NY's farming

population has declined by 30%.

o Since 1985, the growth of baseline nutrient levels in Bay States exceeds the total levels attributable to NY in the

watershed.

o Fails to recognize that since 1985, the baseline "no action" nutrient level in NY has declined by 2.44 million pounds of

nitrogen.

o Treats all nutrient discharge technology to the Bay as worth the same, which is a bias against NY. EPA ignores the

fact that reductions from NY are much harder to accomplish than reductions from other States given that NY's waters at

issue are already clean.

o Establishes the same implementation deadlines for all jurisdictions, yet the Bay states have participated in the

Chesapeake Bay Program since 1983. 
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Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0389.1.001.015

Author Name: Iwanowicz Peter

Organization: New York State Department of Environmental Conservation

The 700,000 lbs/yr Dispensation to NY Is Not Nearly Enough

 

The Draft TMDL (at 6-43) allocates "an additional 700,000 pounds per year of nitrogen" above the allocation calculated

for New York. While New York appreciates EPA's decision to allocate it additional nitrogen loading, we believe that the

amount proposed in the draft is much too small based on the principles that EPA applied. More importantly, the fact that

EPA has not incorporated any of these important principals into the mathematical modeling that it performed in creating

the allocations in the first place evidences the arbitrariness of EPA's approach.

 

First, of all, the nitrogen give-back does not actually amount to very much. New York's total nitrogen load into the Bay

watershed for 2009 was 10,541,483 pounds. The model applied by EPA allocated to New York a load of 7,532,233

pounds (by 2025), meaning that New York was initially being asked to reduce its nitrogen load by 3,009,250 pounds per

year. The 700,000 pound per year give-back thus constitutes only a 23% reduction. Additionally, the nitrogen giveback

only puts New York on the equivalent ground as other States. For example, New York is being asked to reduce its

nitrogen load (on the flawed design basis) by slightly more than Maryland: The Draft TMDL requires New York to

reduce its load by 21.9% (2,309,250/10,541,483) and Maryland to reduce its load by 20.9% (10,335,361/49,421,206).

Moreover, Maryland's 2009 edge of stream nitrogen load (on a per acre basis) is significantly higher than New York's --

11.39 lbs/acre compared to 6 lbs per acre. This should result in it being easier for Maryland to reduce its load than New

York. Even with the give-back, New York is being asked to do more and pay more on a per pound basis than other

States.

 

Just as important, EPA cites four principles underlying the nitrogen load give-back: (i) New York contributes a "small

portion[] of the overall nutrient delivered to the Bay" -amounting to less than 5%; (ii) "the water quality from the streams

and rivers coming from [New York's] headwaters is generally of better quality than that of downstream waters;" (iii)

EPA's "allocation methodology accommodates to some extent future growth by providing WLAs for wastewater

treatment facilities at design flow rather than actual flow," a methodology that "New York consider[s] ... to be biased

against Bay watershed jurisdictions that are growing relatively slowly, like New York;" and (iv) "[a] cleaner Bay provides

greater benefit (in terms of commercial and recreational benefits of a cleaner bay) to the tidal jurisdictions than to the

nontidal jurisdictions such as New York." Draft TMDL at 6-43 to 44.

 

All of these "principals" should have been the primary drivers of EPA's allocation methodology, not the basis for a small

give-back at the end of the process. For example, the fact that the water quality of New York's streams is superior to the

water quality of downstream waters means that it is much more costly on a per pound basis for New York as compared
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to the downstream States to reduce nutrients from its streams. EPA's methodology, however, ignores cost-

effectiveness, the primary driver of the methodology approved by EPA in the context of the LI Sound TMDL. Similarly,

as we have already noted, there is no question that EPA's determination to base the TMDL on "design flow," rather than

"actual flow," allows the Bay States to benefit from "paper" nutrient reductions that alone are exponentially greater than

New York's actual total nitrogen contribution to the Bay. This means that New York will be required to pay for real

reductions, while some State will be able to simply write-off unused capacity for no cost and without any environmental

benefit.

 

EPA's final principal deserves special attention. The fact is that a cleaner Bay does not provide just a "greater benefit ...

to the tidal jurisdictions;" it provides virtually all of the benefits to those jurisdictions. Certainly, New York wants the Bay

to be restored and is willing to participate voluntarily in the Bay TMDL, consistent with its tradition of being a leader in

environmental protection and conservation. Nevertheless, EPA's acknowledgment that the Bay States benefit

economically and recreationally, albeit only "greater" than New York, is the precise reason why EPA should not, at the

very least, be applying a set of model criteria that treats all States the same. For example, one would expect that

Maryland, Virginia, and their municipalities will one day recoup the billions spent now to clean up the Bay through a

continued increase in population, property values, and income tax revenues from increased recreational use and a

restored fishery. New York's Southem Tier, by contrast, has been losing population for decades and stands to gain little

economically from reducing nutrient levels in streams that EPA acknowledges are already clean.

 

In sum, the model applied by EPA in determining the state-by-state allocations in the Draft TMDL has a resulted in an

allocation that will have a disproportionate economic impact on New York. The small give-back proposed in the draft

only slightly remedies that impact. EPA needs to reformulate the model in a manner that prioritizes the principals

established on pages 643 and 44 of the Draft TMDL.

 

B. E3

 

Part of EPA's allocation formula includes the establishment of an upper limit of what is possible for each source sector

(e.g., wastewater, agriculture, urban runoff, rural septic systems). EPA is proposing that E3 ("Everything by Everyone

Everywhere") applications are uniform throughout the Bay watershed. Uniformity is unfair to New York because virtually

all nutrient removal systems rely on biological and biochemical activity for treatment and these processes function more

rapidly at warmer temperatures; making achievement of the same removal much harder in New York because the

temperatures are colder. Cover cropping is another clear example of a practice less attainable in NY due to a colder

climate and shorter growing season. By virtue of climate, New York is already at a treatment disadvantage.

 

EPA has also embedded within its model the assumption that New York has excess manure in our agricultural sector,

which is wholly inaccurate. New York has a land base of about 74,000 available acres to support the number of animals

located in our Southern Tier, whereas to meet the strict agronomic and technical requirements, New York would only

require about 50,000 acres. It appears as though EPA expects additional nutrient management in New York, which

would be an unnecessary increase in costs to New York farmers in an economically depressed region. This

requirement is unjustified by EPA.

 

C. Usage of the 2010 Baseline is Arbitrary & Capricious

 

The Principals and Guidelines of the Allocation Methodology in Section 6-19 of the Draft TMDL provides that "(3) All
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tracked and reported reductions in nutrient loads are credited toward achieving final assigned loads." Part of EPA's

allocation formula includes comparison to a "2010 no-action" baseline, which examines what today's loads would be

without considering the implementation of any best management practices ("BMPs"). Utilizing 2010 instead of 1985 as

the baseline simply rewards those Bay states that experienced population growth over the past 25 years and unfairly

penalizes those headwater states like New York with population decreases in the Bay watershed. Since 1985, New

York's population in its Southern Tier decreased from about 660,000 people to about 629,000 people. New York's

animal population decreased 30% since 1985, as farms have gone out of business or moved out of the Bay watershed.

Since 1985, EPA's assessment of New York's tracked and recorded nitrogen loading to the Bay decreased by 2.44

million pounds and NY receives no credit for this reduction. EPA's allocation rewards Bay population growth in the Bay

states since 1985.

 

Maryland and Virginia knew the Chesapeake Bay TMDL was being developed and not only added nutrient removal to

some of their wastewater treatment plants, but also greatly expanded the plants' capacities. These wastewater

expansions give Maryland and Virginia an advantage in the TMDL offset provisions because these Bay states have vast

amounts of available but unused treatment capacity to offset new load sources. This is significant because the implicit

margin of safety (MOS) EPA used in developing the TMDL assumed that all dischargers were actually discharging at

capacity. Since this is not true for Maryland and Virginia, they will be able to meet a significant portion of their nutrient

reduction allocation by merely deferring use of currently un-used capacity. This is a paperwork nutrient reduction, not an

actual nutrient reduction, and will have no impact on the Bay. Additionally, Maryland and Virginia will not be penalized

for the addition of millions of new residents since 1985 and the significantly increased loading to the Bay delivered via

the additional new capacity that they actually do use. The 2010 "no-action" baseline is arbitrary and capricious because

it unjustifiably starts the clock now and not in 1985.

 

D. Measurement Bias for NY

 

EPA determines the relative effectiveness of Bay improvements from river inputs based on where the river input enters

the Bay. The Susquehanna River is the largest tributary to the Chesapeake Bay and therefore poses the highest impact

to the Bay. Accordingly, because New York's Chemung and Susquehanna River basins eventually discharge to the

Bay, EPA unfairly determined that headwater states, like New York, must do more than the Bay states to reduce

loading to the Bay despite having a nutrient level that, if it were the same in the Bay, would cause no impairment in the

Bay.

 

All of New York's load is actual measureable load because it all flows by river gauging and sampling stations that are

unaffected by tides. However, much of the Bay's growing load from large urban population centers, such as Washington

D.C. and Baltimore, and intense agricultural operations bordering the Bay is not directly measurable. This variance in

methodology is because the adjacent Bay river systems are tidal, which means that the runoff load is only estimated by

the EPA from ambient monitoring and therefore subject to miscalculation measure tidal systems and should do so in

order to develop more accurate and scientifically credible loading calculataions. New Yor is further disadvantaged

because of its load is quantifiable.

 

E. Water Quality Inequities for NY

 

The primary factor applied by EPA in estimating allocations is the "relative effectiveness" of reductions of the particular

pollutant from each source. EPA's application of this factor in determining each State's load allocation, however fails to

Chapter 1 – Comments and Responses Allocation methodology

120812/27/2010 06:44 PM EST



 

account for the fact that it is harder to get clean water even cleaner than it is to get dirty water cleaner. EPA is insisting

that New York's waters be returned to pristine conditions. If the water leaving New York were being directly discharged

to the Bay, the Bay would not be impaired. At the recent public meetings in New York, representatives of EPA

conceded this fact. Overall, the Bay watershed in New York has one of the lowest nutrient loading per acre at about 6

pounds of nitrogen per acre. The Bay watershed in New York has virtually no 303(d) listed waters for nutrients. With the

exception of a few ponds or lakes, which are closed ecosystems and do not discharge into the Susquehanna, there are

no nutrient impairments in New York's Bay watershed. EPA's focus on "relative effectiveness" ignores the practicability

of reducing nutrient loads by State, as well as the consequent inequity of one State having to pay much more than

others on a per pound basis for nutrient reduction.

 

F. In-Basin Benefiters Should Pay for their Fair Share

 

The Principals and Guidelines of the Allocation Methodology in Section 6-19 of the Draft TMDL provides that "(2) Major

river basins that contribute the most to the Bay water quality problems must do the most to resolve those problems on a

pound by pound basis." Not only is New York a minor contributor to Bay impairment on a pound by pound basis, but

New York is not a benefiter. Specifically, New York discharges approximately 4% of the Bay's Nitrogen,5% of the Bay's

Phosphorus, and 4% of the Bay's sediment loading. New York should notbe required to pay for the in-basin benefiters'

impairment of the Bay.

 

As per the New York City Watershed Filtration Avoidance Determination ("FAD"), the City of New York, as the

downstream benefiter, pays for the enhanced protections (beyond local in-stream uses) in its watershed which are in

the form of necessary infrastructure upgrades, source controls, stormwater capture, erosion and sediment controls,

sampling, monitoring, and any other means needed from up-basin areas. It would be inequitable for the State of New

York to require all municipalities located within the New York City Watershed to disproportionately fund a system where

they reap little benefit. Similarly, it is unfair for New York to pay more than its fair share to address nutrient loading in

the Bay when New York reaps no benefit from the Bay.

 

As a related matter, ifNew York is expected to be an equal partner in the Bay Program, then New York will need to

receive equivalent restoration funding in order to further the implementation of BMPs in the Bay watershed. In prior

years, federal restoration funding was targeted at Bay states to address the direct nutrient loading. New York, by virtue

of its up-basin location, is at disadvantage for receiving implementation funding, but is expected to fund these proposed

costly initiatives without the support of restoration funding. 
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0408-cp.001.002

Author Name: Koon Teresa

Organization: West Virginia Department of Environmental Protection and West Virginia Department Agriculture
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Allocation - While West Virginia participated in the meetings and conference calls related to the development of the

allocation methodology, our positions were consistently not supported. The result is that the allocation methodology for

the cap loads to states and jurisdictions favored states that have been developing and increasing the capacity of their

wastewater treatment plants and that have been increasing their developed / urban lands. Rural, largely forested states

such as West Virginia were not fairly represented in the model or allocation resulting in a smaller cap load allocation

and less of an actionable load with which to work. If the Bay were all loaded like West Virginia, the Chesapeake Bay

would meet water quality standards. 
 

Response 

During all of those meetings among the states the methodology that consistently received the most support by the most states is the

method used by EPA to allocate loads to the states.  West Virginia is on record of supporting this method in the Principals’ Staff

Committee Meeting in October 2009. For further response to this comment, please see the response to comment 0080-cp.001.002.

 

 

Comment ID 0419.1.001.011

Author Name: Sharma Lalit

Organization: City of Alexandria, Virginia

In summary, it is incumbent upon EPA to reconsider the basis for the James River allocations considering the

magnitude of the costs of attaining levels of load reductions required to produce a difference in modeled chlorophyll-a

concentrations so small that they cannot be reliably measured,. At a minimum, EPA should not pass the knee-of-

thecurve identified at Point "B" of the above graph. Assuming there is any water quality improvement beyond Point "B",

it would not be cost effective, could not be physically measured, and could not be reasonably attained. Therefore,

James River basin allocations should be based on the Tributary Strategy allocations. 
 

Response 

Please refer to response to comment # 0210.1.001.010.

 

Comment ID 0431.1.001.002

Author Name: Tolbert James

Organization: City of Charlottesville, Virginia

The City of Charlottesville is located in the James River Watershed which enters the Bay at the most downstream point

in the Bay. The EPA model indicates that the impact of the James Watershed on water quality in the Bay is significantly

less than the majority of upstream watersheds and areas that drain directly to the Bay. The load allocations by
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watershed do not take this into account to the extent that it is equitable. Requiring the City of Charlottesville to

implement aggressive and costly urban stormwater retrofits when the result will have little impact on the Bay is

unnecessary and unfair. 
 

Response 

The James River basin allocations were not based on the impact of the James River basin’s loads on Chesapeake Bay water quality

but on the impact on tidal James River water quality itself. More specifically, the nitrogen, phosphorous and sediment allocations

were based on attaining the chlorophyll a, water quality and submerged aquatic vegetation (SAV) water quality standards

regulations adopted for the James River by Virginia.

 

 

Comment ID 0436.1.001.028

Author Name: Clark Stan

Organization: Hampton Roads Planning District Commission (HRPDC), Chesapeake, Virginia

In summary, it is incumbent upon EPA to reconsider the basis for the James River allocations considering the

magnitude of the costs of attaining levels of load reductions required to produce a difference in modeled chlorophyll-a-

concentrations so small that they cannot be reliably measured,. At a minimum, EPA should not pass the knee-of-

thecurve identified at Point "B" of the above graph. Assuming there is any water qualityimprovement beyond Point "B", it

would not be cost effective, could not be physically measured, and could not be reasonably attained. Therefore, James

River basin allocations should be based on the Tributary Strategy allocations. 
 

Response 

Please refer to the response to comment 0210.1.001.010.

 

Comment ID 0439.1.001.003

Author Name: Littrell Judy

Organization: New York Association of Conservation Districts

EPA's proposed TMDL regulation imposes disproportionately heavier restrictions for water quality in New York in order

to help other states meet their overall TMDL goal. Even if the other states achieve their EPA mandated allocations by

2025, their water would still contain a higher percentage of nutrients than New York has at the present. Because of the

land use in the Upper Susquehanna Basin in New York, the water leaving New York has a very low nutrient content

because the land use in that area. The watershed is approximately 70% forested, with a large land base for agriculture.

Soil and Water Conservation Districts have worked together with farmers, rural landowners, and municipalities to
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implement water quality programs. 
 

Response 

Please refer to the response to comment 0080-cp.001.002.

 

Comment ID 0466.1.001.004

Author Name: Suarez Julie

Organization: New York Farm Bureau (NYFB)

We further urge the EPA to revise New York's Chesapeake Bay TMDL allocation to a realistic and attainable standard

that does not require the severe actions of drastic loss of farms, businesses and depopulation in order to move New

York's currently clean water to pristine quality water. New York's water has a very low nutrient content because the

watershed area is largely forested (70%), has a decreasing population, practices low intensity agriculture with a large

land base and implements progressive natural resource management programs. Water quality chemistry data for the

Susquehanna River from the United State Geological Survey confirms the water leaving New York for the Chesapeake

Bay is clean and already meets Bay water quality specifications required by EPA's TMDL.

 

In effect, EPA is forcing New York to provide nutrient reductions that can only be accomplished by removing farms and

population from an area that is already 70% forested. New York's watershed population has already decreased its

environmental footprint through attrition and stagnant growth at an estimated 600,000 over the past ten years while the

downstream Bay states have grown by 600,000 every four years. The other Bay states are not being required to make

such drastic source reductions that will transform their vibrant communities and working landscapes into a green space

for the Chesapeake Bay.

 

Fairness and Parity in New York's TMDL Allocation

 

While EPA's Chesapeake Bay Program model has determined what the watershed's total "pollution diet" should be, the

individual state TMDL allocations have been subjective policy decisions that do not accurately and adequately reflect

New York's environmental achievements, existing high water quality and should be more proportionate in accordance

with science. 
 

Response 

Please refer to the response to comment 0080-cp.001.002

 

Comment ID 0496.1.001.024

Author Name: Allsbrook Lynn
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Organization: City of Hampton, Virginia, Department of Public Works

In summary, it is incumbent upon EPA to reconsider the basis for the James River allocations considering the

magnitude of the costs of attaining levels of load reductions required to produce a difference in modeled chlorophyll-a

concentrations so small that they cannot be reliably measured. At a minimum, EPA should not pass the knee-of-the-

curve identified at Point "B" of the above graph. Assuming there is any water quality improvement beyond Point "B", it

would not be cost effective, could not be physically measured, and could not be reasonably attained. Therefore, James

River basin allocations should be based on the Tributary Strategy allocations.

 

Figure 3 Knee-of-the-Curve Analysis for James River Chlorophyll-a WQS [Please see pg 17 of the original letter EPA-

R03-OW-2010-0736-0496.1] 
 

Response 

Please refer to the response to comment 0210.1.001.010.

 

Comment ID 0575.1.001.008

Author Name: Pomeroy Christopher

Organization: Virginia Municipal Stormwater Association, Inc. (VAMSA)

B. EPA Should Adequately Document the Small Influence of the Rappahannock River

 

The TMDL does not adequately document the small influence of the Rappahannock River on the Chesapeake Bay.

Figure 10 indicates the percentage of inflow attributable to the major river basins of the Bay from 1978-2009. The

Rappahannock River accounts for only 2.7% of total inflow to the Bay. Although this river has a moderate estuarine

effect on D.O. on the mainstem Bay on a per pound basis (Figure 8) its actual effect on mainstem Bay D.O. is quite

small because of its relatively low inflows and loads. 

 

[Figure 10-Figure taken from Water Quality Steering Committee conference call materials (09-09-09). Please see page

26 of original document 0575.1]  
 

Response 

Please refer to the response to comment 0288.1.001.028.

 

Comment ID 0609.1.001.002

Author Name: Aubertine Darrel
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Organization: Senate of the State of New York

New York State is Being Treated Unfairly

 

New York State has long been a leader in improving water quality. Some of these water quality improvements have

been realized by reducing N, P and sediment loads from agricultural sources and municipal wastewater treatment

facilities. Such reductions have come as a result of the State's strong regulatory programs coupled with best

management practices and other voluntary measures employed by New York farmers. Additionally, New York has

experienced a reduction in population and loss of farms in the watershed that has resulted in reduced N, P and

sediment loads. Since 1985 New York's baseline for N and P has been decreasing. However, the TMDL does not take

this into account and the State is not receiving credit for these improvements in water quality. Given this, and the fact

that 70% of the Chesapeake Bay watershed area in New York is forested, there is little opportunity for further reductions

of N or P from any sources other than agriculture. Even if reductions could be found, they would come at a cost that is

well beyond what is affordable for farmers in the region.

 

While New York has been making great strides to improve water quality, the other Bay states have experienced

population growth and an expansion of high-intensity agricultural operations - which have contributed to increased N

and P loading from the down-watershed states. If water from the other Bay states and the District of Columbia had the

same water quality as the water that is currently leaving New York State there would be no need for the TMDL. 
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0609.1.001.007

Author Name: Aubertine Darrel

Organization: Senate of the State of New York

I further urge the agency to redirect their efforts toward establishing a plan that is attainable, takes into account the

significant progress New York State has already made in reducing nutrient load to the Bay and requires greater load

reductions by the States that will benefit the most from improved water quality in the Bay. 
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0633-cp.001.002

Author Name: Bertoni John
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Organization: Wastewater Treatment Plant, Village of Endicott, New York

New York's water quality has improved dramatically over the last years and is of much better quality than any of the

other contributing states that flow into the Chesapeake Watershed. It is a fact that if New York's discharge quality were

met by the other contributing States, the Bay would not have the excess nutrient and sediment issues that exist today.

In fact, New York is being told to clean up our already clean water which means pound for pound it will cost New York

more money to meet the TMDL numbers than other States.

 

Another issue that should be addressed is the fact that New York's population has decreased over the last few years

and the states close to the Bay have seen growth. That growth has contributed to the decreased water quality in the

bay. New York should not be expected to shoulder the responsibility for the increase of new growth in other areas. 
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0634.001.003

Author Name: Bassler Richard

Organization: Town of Fenton, New York

EPA's proposed TMDL imposes disproportionately heavy restrictions on NY. If other states reached the level of

performance achieved in New York over the past decade for Nitrogen and Phosphorous, there would be no need for a

TMDL. Even if other states in the watershed achieve their mandated allocations, their water would still contain more N

and P than New York at present. 
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0656.001.009

Author Name: Dietrich Fredric

Organization: Town of Danby and Tompkins County, New York

The draft TMDL allocations for New York set unreasonable targets. More than one-third of the land in Tompkins County,

where Danby sits, is devoted to agriculture. [FN6] If the draft TMDL allocations remain as currently proposed, the

majority of farms in Danby and towns like Danby (of which there are many in New York's portion of the Bay Watershed)

would likely be forced to reduce further their nonpoint source contributions, even though the water quality at the point

where it leaves the state is very high. The cost of compliance could effectively put these farms out of business, although
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they neither play a major role in pollution of the Chesapeake Bay nor derive as much benefit from it as the states

actually on the Bay derive. 

 

 

[FN6] See TOMPKINS COUNTY, COUNTY SUMMARY HIGHLIGHTS: 2007, tbl. 1 (2007). 
 

Response 

Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0689.1.001.015

Author Name: Hann Steven

Organization: Capital Region Council of Governments TMDL Work Group

25. What justification does EPA have for the statement that wasteload allocations "for point sources are determined, in

part, on the basis of the expected contributions to be made to pollutant reductions by non-point sources?" Neither the

Clean Water Act nor its implementing regulations contain language giving EPA such authority. The TMDL is based on

the sum of the wasteload allocations plus the load allocations plus an adequate margin of safety. EPA's position that a

sector's loading reduction requirements are not based on the pollutant contribution of that sector is contrary to the Clean

Water Act. 
 

Response 

The commenter does not make clear where that quote was obtained, but it seems like there is no disagreement here. That is the

TMDL has been correctly characterized as the sum of the WLA, the LA and the MOS. So clearly the TMDL is an interplay of how

much controls are expected from point sources and non-point sources. The quote seems to be just describing this interplay.

 

Comment ID 0690.001.002

Author Name: Crispell C.

Organization:  

In regards to the Docket ID No. EPA-R03-OW-2010-0736 I oppose implementing the proposed Chesapeake Bay TMDL

limits because, the proposed additional limitations will be an unfair burden on N.Y. agriculture, municipal services,

taxpayers, businesses and residents. 
 

Response 
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Please refer to the response to comment 0080-cp.001.002. 

 

Comment ID 0691.1.001.008

Author Name: Kirk Ken

Organization: National Association of Clean Water Agencies (NACWA)

Improved water quality in the Bay can and must be achieved in a more cost-effective manner by controlling nonpoint

sources, particularly agriculture. As stated in the draft TMDL, "agriculture is the largest single source of nitrogen,

phosphorus, and sediment loading to the Bay through applying fertilizers, tilling croplands, and applying animal manure.

Agricultural activities are responsible for approximately 44 percent of nitrogen and phosphorus loads delivered to the

Bay and about 65 percent of sediment loads delivered to the Bay." (p. 4-32) Air sources are also significant sources of

nitrogen, contributing "about one-third of the total nitrogen loads delivered to the Chesapeake Bay by depositing directly

onto the tidal surface waters of Chesapeake Bay and onto the surrounding Bay watershed." (p. 4-35) Forest lands are

also significant contributors of nutrients and sediments. These nonpoint sources must be controlled in proportion to their

contributions to pollution in the Bay. Neglecting proportionate controls on nonpoint sources while requiring continued

reductions from POTWs and MS4s will place an unfair burden on municipal dischargers and result in a major waste of

increasingly limited municipal resources. 
 

Response 

Please refer to the response to comment 0282-cp.001.004.

 

Comment ID 0740.001.004

Author Name: Hanmer R.

Organization:  

Specifically regarding section 6 of the TMDL report, the calculation and modeling decisions which EPA made in

developing the draft TMDL allocations are well-founded and based upon all the available information. These decisions

also reflect full consultation with the watershed states and involvement of stakeholder representatives (Water Quality

Goal Implementation Team). EPA's rationale for using the "implicit" Margin of Safety for the nutrient allocations is

sound. The allocation rules and- methodology in section 6.3 are reasonable and responsible. These rules also reflect

the years of experience, since development of the 2003 allocations, which EPA and the states have had together in

formulating nutrient and sediment allocations. 
 

Response 

EPA acknowledges receipt of this comment. (Thank you!)
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Comment ID 0770.001.002

Author Name: Ayers C.

Organization:  

In regards to Docket ID No. EPA-R03-OW-2010-0736, I oppose implementing the proposed Chesapeake bay TMDL

limits because...

 

--The proposed additional limitations will be an unfair burden on NY agriculture, municipal services, taxpayers,

businesses and residents. 
 

Response 

Please see comment # 0080-cp.001.002.

 

Comment ID 0771.001.003

Author Name: Bertoni John

Organization: Village of Endicott, New York

EPA's proposed TMDL imposes disproportionately heavy restrictions on NY. If other states reached the level of

performance achieved in New York over the past decade for Nitrogen and Phosphorous, there would be no need for a

TMDL. Even if other states in the watershed achieve their mandated allocations, their water would still contain more N

and P than New York at present. 
 

Response 

Please refer to response # 0080-cp.001.002.
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17 - ADJUSTMENT AGREEMENTS

Comment ID 0740.001.005

Author Name: Hanmer R.

Organization:  

I noted EPA's statement (page 6-34) that all of the watershed states except New York and West Virginia agreed with

the methods used to allocate the nutrient loads. It is fair to use policy flexibility to lighten marginally the control burden

of these two headwater states, which are located farthest from the benefits of the estuary cleanup, understanding that

this means adding slightly to the control responsibility of the other jurisdictions. 
 

Response 

EPA acknowledges the receipt of the comment. Please refer to the response to comment 0080-cp.001.002

 

17.1 - NEW YORK

Comment ID 0151.001.003

Author Name: Woodford RC

Organization: Chenango County Board of Supervisors

EPA's proposed TDML regulation imposes disproportionately heavier restrictions for water quality in New York in order

to help other states meet their overall TMDL goal, ignores New York's excellent record of environmental

accomplishments over the past 25 years using state and local conservation efforts and forces unrealistic costs on the

businesses, governments and residents within the watershed area 
 

Response 

Please refer to the response to comment 0080-cp.001.002.

 

17.2 - WEST VIRGINIA

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
 

17.3 - NITROGEN TO PHOSPHORUS EXCHANGE
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Comment ID 0410.1.001.009

Author Name: Pujara Karuna

Organization: Maryland State Highway Administration (SHA)

To what extent can the Nitrogen-Phosphorus Exchanges be employed? To what degree can the nitrogen or phosphorus

loads be lowered through this process? 
 

Response 

EPA has made this exchange available to the states as part of the WIP/TMDL process. Once the TMDL is final changes can only be

accepted thru modification of the TMDL.

 

Comment ID 0418.1.001.026

Author Name: Devine Jon

Organization: Natural Resources Defense Council (NRDC)

With respect to nitrogen-for-phosphorus trading, EPA indicated that states could propose exchanging phosphorus and

nitrogen loads, based on modeled impacts on the Bay.[FN 61] Based on our review of this discussion, there appears to

be a wide variability in the nitrogen-for-phosphorus exchange ratio, depending on total phosphorus delivered, and

EPA's suggested ratios only account for the expected tradeoffs on both ends of the range. In view of these

uncertainties, NRDC believes that EPA should discourage, not encourage, the use of inter-pollutant trades at this

juncture. 

 

[FN 61] Draft TMDL at pp. 6-44 to 6-45. 
 

Response 

The Bay system responds to reductions in both nitrogen and phosphorous. The exchange ratios that EPA used are conservative

ratios that should provide adequate protection of water quality when exchanges are made. EPA provided the opportunity for state

exchanges of N and P because it provides the states with flexibility in seeking the most implementable set of controls while still

providing the water quality benefits we all seek.

 

Comment ID 0498.1.001.002

Author Name: Walls Brent

Organization: Potomac Riverkeeper
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Nutrient Exchange

 

Since the Bay Model suggests that West Virginia has achieved its Phosphorus reductions with room to spare; a request

to exchange the excess Phosphorus (P) for Nitrogen (N) reductions at a 5/1 ratio is being considered. This exchange

should not take place. 193,000 lbs/yr of nitrogen would be taken off the required reductions set by the EPA model. If the

model is set up to provide a fair share of the nutrient load reduction between the States, then there should not be any

give on the required load reductions. The ecological effects of N and P are very different and N has a higher delivery

ratio so more N will get to the Bay; which means there should not be any leniency on the required N reductions for West

Virginia. 
 

Response 

Please see response to comment #0418.1.001.026. Also, EPA disagrees that these exchanges provide ‘give’ on the allocations.

Obviously, to the extent we lower raise the loading on one pollutant we lower the loading on the other…..and at a ratio that is

conservative and therefore protective of water quality. Further, a P to N exchange, thus reducing the P load provides much superior

benefits than lower N loadings to the freshwater systems. Since most of the Potomac system is freshwater, EPA would think that

this is a reason to support P to N trades. 
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18 - REASONABLE ASSURANCE

Comment ID 0151.001.005

Author Name: Woodford RC

Organization: Chenango County Board of Supervisors

even within elimination of animal agriculture and utilizing every best management practice available in the watershed

area, New York would still not be able to meet EPA's TMDL allocation 
 

Response 

EPA notes that the TMDL allocations have been significantly revised based in part of the submission of the Final Phase I WIPs by

the States and consideration of comments including this one.  Please see Section 8 of the final TMDL and the response to comment

number 0080-cp.001.002.  To the extent that the comment refers to New York’s Watershed Implementation Plan, EPA also notes,

with respect to substantive comments regarding individual jurisdictions’ Phase I WIPs, that the WIPs submitted by each jurisdiction

are part of the accountability framework outlined in the Chesapeake Bay Protection and Restoration Executive Order 13508.  The

WIPs help ensure implementation of the Chesapeake Bay Total Maximum Daily Load (TMDL) but are not an approvable part of

the TMDL.  Because this public comment period is specific to EPA’s Chesapeake Bay TMDL, specific comments on each

jurisdiction’s WIP should be directed to the appropriate jurisdiction for consideration.  EPA has forwarded this comment to the

appropriate jurisdiction for consideration as part of its WIP.

 

Comment ID 0184.1.001.003

Author Name: Hively Christopher

Organization: Town of Culpeper, Virginia

EPA is considering these potential cuts under a new EPA guidance letter on "reasonable assurance" and EPA's initial

view that Virginia has given inadequate assurance that nonpoint sources (e.g., agricultural sources) will reduce their

nutrient loads according to plan. We disagree with EPA's initial view given Virginia's good track record of achieving

nonpoint reductions. We also question whether EPA's unpromulgated reasonable assurance guidance is even legal

given that operates as if EPA's previously proposed but withdrawn reasonable assurance regulation had actually been

put into effect. 
 

Response 

While the term “reasonable assurance” does not expressly appear in the CWA or EPA’s TMDL regulations it has consistently

appeared in EPA TMDL guidance since 1991.  As explained further in the response to comment number 0230.1.011.026, this

guidance is legal.  The implicit requirement for reasonable assurance in TMDLs flows legally and logically from the following two
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statutory and regulatory provisions:  Section 303(d)(1)(C) of the Clean Water Act and 40 C.F.R. section 122.44(d)(1)(vii)(A)&(B).

 

The requirement for TMDLs to be supported by reasonable assurance is fundamental to their design and purpose.  The most basic

TMDL requirement is that they be “established at a level necessary to implement the applicable water quality standards.”  This

requirement applies not just to the total load constituting the water body’s assimilative capacity, but also to the components

(individually and collectively) of the TMDL equation:  TMDL = wasteload allocations (WLAs) + load allocations (LAs) + margin

of safety.  A WLA cannot be established at a level necessary for the TMDL to meet applicable water quality standards unless the

TMDL’s LAs and other WLAs are also established at water quality standard-implementing levels.  It is the implied requirement for

“reasonable assurance” that those WLA and LA levels will be met that (1) keeps the TMDL equation “honest” and (2) gives

TMDLs their value and legitimacy as water quality planning and implementation tools.

 

To the extent that the comment refers to Virginia’s Watershed Implementation Plan, EPA also notes, with respect to substantive

comments regarding individual jurisdictions’ Phase I WIPs, that the WIPs submitted by each jurisdiction are part of the

accountability framework outlined in the Chesapeake Bay Protection and Restoration Executive Order 13508.  The WIPs help

ensure implementation of the Chesapeake Bay Total Maximum Daily Load (TMDL) but are not an approvable part of the TMDL.

Because this public comment period is specific to EPA’s Chesapeake Bay TMDL, specific comments on each jurisdiction’s WIP

should be directed to the appropriate jurisdiction for consideration.  EPA has forwarded this comment to the appropriate jurisdiction

for consideration as part of its WIP.  Finally, EPA notes that the TMDL allocations have been significantly revised based in part of

the submission of the Final Phase I WIPs by the States and consideration of comments including this one.  Please refer to Section 8

of the TMDL.

 

Comment ID 0196.1.001.002

Author Name: Moffett Jesse

Organization: Frederick-Winchester Service Authority

EPA is considering these potential cuts under a new EPA guidance letter on "reasonable assurance" and EPA's initial

view that Virginia has given inadequate assurance that nonpoint sources (e.g., agricultural sources) will reduce their

nutrient loads according to plan. We also question whether EPA's unpromulgated reasonable assurance guidance is

even legal given that operates as if EPA's previously proposed but withdrawn reasonable assurance regulation had

actually been put into effect. 
 

Response 

Thank you for your comment. Please see the response to comment number 0184.1.001.003.

 

Comment ID 0198.1.001.002

Author Name: Covington Roy
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Organization: Chesterfield County, Virginia

EPA is considering these potential cuts under a new EPA guidance letter on "reasonable assurance" and EPA's initial

view that Virginia has given inadequate assurance that nonpoint sources (e.g., agricultural sources) will reduce their

nutrient loads according to plan. We disagree with EPA's initial view given Virginia's good track record of achieving

nonpoint reductions. We also question whether EPA's unpromulgated reasonable assurance guidance is even legal

given that operates as if EPA's previously proposed but withdraw reasonable assurance regulation had actually been

put into effect. 
 

Response 

Thank you for your comment. Please see the response to comment number 0184.1.001.003.

 

Comment ID 0199.1.001.002

Author Name: Frederick Thomas

Organization: Rivanna Water & Sewer Authority

EPA is considering these potential cuts under a new EPA guidance letter on "reasonable assurance" and EPA's initial

view that Virginia has given inadequate assurance that nonpoint sources (e.g., agricultural sources) will reduce their

nutrient loads according to plan. We disagree with EPA's initial view given Virginia's good track record of achieving

nonpoint reductions. We also question whether EPA's unpromulgated reasonable assurance guidance is even legal

given that operates as if EPA's previously proposed but withdraw reasonable assurance regulation had actually been

put into effect. 
 

Response 

Thank you for your comment. Please see the response to comment number 0184.1.001.003.

 

Comment ID 0203.1.001.003

Author Name: Weindel Uwe

Organization: Frederick County Sanitation Authority

EPA is considering these potential cuts under a new EPA guidance letter on "reasonable assurance" and EPA's initial

view that Virginia has given inadequate assurance that nonpoint sources (e.g., agricultural sources) will reduce their

nutrient loads according to plan. We disagree with EPA's initial view given Virginia's good track record of achieving

nonpoint reductions. We also question whether EPA's unpromulgated reasonable assurance guidance is even legal

given that operates as if EPA's previously proposed but withdrawn reasonable assurance regulation had actually been

put into effect. 
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Response 

Thank you for your comment. Please see the response to comment number 0184.1.001.003.

 

Comment ID 0206.1.001.003

Author Name: Vass Evan

Organization: Town of New Market, Virginia

EPA is considering these potential cuts under a new EPA guidance letter on "reasonable assurance" and EPA's initial

view that Virginia has given inadequate assurance that nonpoint sources (e.g., agricultural sources) will reduce their

nutrient loads according to plan. We disagree with EPA's initial view given Virginia's good track record of achieving

nonpoint reductions. We also question whether EPA's unpromulgated reasonable assurance guidance is even legal

given that operates as if EPA's previously proposed but withdrawn reasonable assurance had actually been put into

effect. 
 

Response 

Thank you for your comment. Please see the response to comment number 0184.1.001.003.

 

Comment ID 0209.1.001.003

Author Name: Saunders Thomas

Organization: Town of Kilmarnock, Virginia

EPA is considering these potential cuts under a new EPA guidance letter on "reasonable assurance" and EPA's initial

view that Virginia has given inadequate assurance that nonpoint sources (e.g., agricultural sources) will reduce their

nutrient loads according to plan. We disagree with EPA's initial view given Virginia's good track record of achieving

nonpoint reductions. We also question whether EPA's unpromulgated reasonable assurance guidance is even legal

given that it operates as if EPA's previously proposed but withdrawn reasonable assurance regulation had actually been

put into effect. 
 

Response 

Thank you for your comment. Please see the response to comment number 0184.1.001.003.

 

Comment ID 0214.1.001.002
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Author Name: Cuffee-Glenn Selena

Organization: City of Suffolk, Virginia

With those concerns in mind, the City of Suffolk agrees with the comments provided by the Hampton Roads Planning

District Commission, of which Suffolk is a member, and reiterates the points raised by the commission:

 

--The EPA has not provided reasonable assurance that the urban runoff sector allocations can be achieved by 2025. 
 

Response 

Thank you for your comment. Please see the response to comment number 0265.1.001.010.

 

Comment ID 0215.1.001.002

Author Name: Milo J.

Organization: Maury Service Authority (MSA)

EPA is considering these potential cuts under a new EPA guidance letter on "reasonable assurance" and EPA's initial

view that Virginia has given inadequate assurance that nonpoint sources (e.g., agricultural sources) will reduce their

nutrient loads according to plan. We disagree with EPA's initial view given Virginia's good track record of achieving

nonpoint reductions. We also question whether EPA's unpromulgated reasonable assurance guidance is even legal

given that it operates as if EPA's previously proposed but withdrawn reasonable assurance regulation had actually been

put into effect. 
 

Response 

Thank you for your comment. Please see the response to comment number 0184.1.001.003.

 

Comment ID 0217.1.001.005

Author Name: Pozgar David

Organization: Logan Township

EPA cannot provide "Reasonable Assurance" that placing significantly lower limits on point sources (with many

industrial point sources below the limit of technology) will be implemented and successful.

 

Just because EPA has placed severely low nitrogen and phosphorus limits for point sources into the model and the

model results show that Pennsylvania's allocations for nutrients can be met, does not provide "Reasonable Assurance"

that this approach will be successful. Just because EPA can place these low limits in NPDES permits, does not mean
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that there is "Reasonable Assurance" that this approach will be successful. 
 

Response 

EPA’s NPDES permitting regulations at 40 C.F.R. section 122.44(d)(1)(vii)(A)&(B) require two things from permit effluent limits.

First, they must be “derived from, and compl[y] with” applicable water quality standards.  Second, they must be “consistent with”

the assumptions and requirements of a TMDL’s wasteload allocation (WLA).  The only way an effluent limit can meet both

requirements is for the WLA to be set at a level (in combination with the other WLAs and load allocations (LAs) in the TMDL) that

implements applicable water quality standards.  Without “reasonable assurance” to ensure that a TMDL’s LA(s) will be achieved,

the permit writer would have little basis to assume that an effluent limit based on a TMDL’s WLA(s) (individually or collectively)

would be set at a level derived from, and complying with applicable water quality standards.

 

The accountability framework, which is a key component of the reasonable assurance for the Bay TMDL, requires that the

jurisdictions include a schedule for implementing the practices and programs identified by the jurisdictions in their WIPs, a set of

milestones for tracking progress in their implementation and a process that determines if and when federal actions may have to be

employed if the initial allocations are not being achieved.  EPA assessed each jurisdiction’s WIP to determine whether it is

supported by adequate reasonable assurance that the practices and programs identified will be implemented as proposed, and that

applicable water quality standards will be attained and maintained.  EPA is confident that this comprehensive, iterative process for

determining allocations and making any needed adjustments based on sound science and tracking results will be successful.

 

While EPA is confident that the WIPs will provide this degree of reasonable assurance, it is clear that EPA is committed to using

any necessary enforcement action at its disposal to assure that the states successfully implement the Bay TMDL. Those measures

that EPA may invoke should they be necessary include:

 

--Expand NPDES permit coverage to currently unregulated sources utilizing the ""Residual Designation Authority"" to increase the

number of sources, operations and/or communities regulated under the NPDES permit program;

--Object to NPDES permits for both major and minor facilities and to increase program oversight These measures would include,

but not be limited to NPDES effluent limits that are not consistent with the Bay TMDL's wasteload allocations; .

--Require net improvement offsets for new or expanded discharges that do more than merely replace the new or expanding source's

anticipated new or increased loadings;

--Establish finer scale wasteload and load allocations than those proposed by the States and the District in the Bay TMDL - Increase

and target federal enforcement and compliance assurance in the watershed This could include both air and water sources of

nutrients and sediment;

--Condition or redirect EPA grants based on demonstrated progress in meeting Watershed Implementation Plans and/or in an effort

to yield higher nutrient or sediment load reductions; and

--Federal promulgation of local nutrient water quality standards -Initiating promulgation of federal standards where the State or the

District water quality standards do not contain criteria that protect designated uses locally or downstream.

 

To the extent that the comment refers to Pennsylvania’s Watershed Implementation Plan, EPA also notes, with respect to

substantive comments regarding individual jurisdictions’ Phase I WIPs, that the WIPs submitted by each jurisdiction are part of the

accountability framework outlined in the Chesapeake Bay Protection and Restoration Executive Order 13508.  The WIPs help
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ensure implementation of the Chesapeake Bay Total Maximum Daily Load (TMDL) but are not an approvable part of the TMDL.

Because this public comment period is specific to EPA’s Chesapeake Bay TMDL, specific comments on each jurisdiction’s WIP

should be directed to the appropriate jurisdiction for consideration.  EPA has forwarded this comment to the appropriate jurisdiction

for consideration as part of its WIP.

 

Comment ID 0218.1.001.004

Author Name: Wright Ronald

Organization: Borough of Everett Area Municipal Authority, Bedford County, Pennsylvania

EPA cannot provide "Reasonable Assurance" that placing significantly lower limits on point sources (with many

industrial point sources below the limit of technology) will be implemented and successful.

 

Just because EPA has placed severely low nitrogen and phosphorus limits for point sources into the model and the

model results show that Pennsylvania's allocations for nutrients can be met, does not provide "Reasonable Assurance"

that this approach will be successful. Just because EPA can place these low limits in NPDES permits, does not mean

that there is "Reasonable Assurance" that this approach will be successful. 
 

Response 

Thank you for your comment. Please see the response to comment number 0217.1.001.005.

 

Comment ID 0226.1.001.011

Author Name: Harris, Jr. Cecil

Organization: Hanover Courthouse, Hanover County, Virginia

We believe there are fundamental flaws in the application of the un-promulgated reasonable assurance provisions

described by EPA. 
 

Response 

Thank you for your comment. Please see the response to comment number 0230.1.001.026.

 

Comment ID 0228.1.001.013

Author Name: Rolband Michael

Organization: Wetland Studies and Solutions, Inc.
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A. Reasonable Assurance and Safety Factor

 

The sectors are not equal in their ability to provide reasonable assurance of nutrient removal both because some

technologies are older and more well-established than others and because some sectors physically require fewer

management practices and less maintenance. The following list ranks the sectors by their ability to provide reasonable

assurance in meeting their nutrient reduction goals (from highest safety factor to lowest):

 

1. Major WWTPs

 

Major WWTP upgrades will require upgrading relatively few point sources (as opposed to thousands of urban BMPs).

Upgrades utilize well-established technology and can be performed at the lowest cost overall, thereby providing the

highest level of reasonable assurance. However, it will be difficult, if not impossible, to obtain perpetual nutrient trading

credits due to legal considerations preventing public boards from obligating future elected or appointed boards to

financial commitments in perpetuity.

 

2. Minor WWTPs

 

Minor WWTP upgrades will require upgrading relatively few point sources (as opposed to thousands of urban BMPs).

Upgrades utilize well-established technology, although minor WWTPs are more expensive to upgrade than major

plants. Also, because more Minor WWTPs are in operation, it is more difficult to implement improvements in them than

in Major WWTPs. However, if the Commonwealth is not on track to meet the TMDL goals at the 2017 mid-course

correction point, upgrading Minor WWTPs is a logical next step.

 

3. Agriculture

 

Agricultural BMPs are more cost effective than urban retrofits, but upgrades will require many facilities on the ground

and considerable technical assistance (Soil and Water Conservation Districts will need financial support and

considerable manpower) making it difficult to implement, therefore providing a lower level of reasonable assurance than

compared with major WWTP upgrades. For most of these practices the technology required is well-established and

relatively inexpensive, but they require ongoing follow-up to ensure that the practices continue to be implemented (i.e.

cover crops need to be planted and monitored on an annual basis). The Agriculture sector will need considerable

technical assistance to implement BMPs; however, that extensive VT Cooperative Extension funding cuts are planned,

which will significantly hinder the ability for the Agriculture sector to put BMPs in place. As compared to WWTPs, it is

considerably easier to obtain perpetual nutrient trading credits from the Agriculture sector through agricultural land

conversion (i.e. permanent stream buffer fencing and reforestation).

 

Historically, approximately half of the nutrient load decreases from agricultural land are the result of land conversion

(i.e. removing agricultural land from production and converting it to another land use, typically forest or urban), while the

other half results from BMPs. For example, 39% of the agricultural TN load decrease in Virginia from 1985 to 2009

resulted from land conversion (Chart 3) [FN20]; 72% of Virginia's agricultural TP load decrease resulted from land

conversion (Chart 4); and 46% of Virginia's agricultural sediment load decrease resulted from land conversion (Chart 5).

 

 

4. Urban stormwater
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Retrofits of impervious urban surfaces will require a significant number of facilities on the ground; however, it is

impossible obtain an accurate number of the facilities needed until the urban acreages in the Bay Model are finalized in

2011. Low-impact development technology is relatively new; therefore, nutrient removal efficiencies for each practice

are not well-established, and long-term maintenance requirements have not yet been determined. Additionally,

retrofitting impervious surfaces is an extremely expensive means of pollutant removal on a cost-per-pound basis. These

uncertainties give urban stormwater retrofits a very low level of reasonable assurance that they will be effective in

meeting EPA's TMDL nutrient allocations and the Commonwealth's goals.

 

 

[FN 20]To understand the effects of land conversion on agricultural loadings for TN, TP, and TSS in Virginia, WSSI

converted the percent decrease in total agricultural land between 1985 and 2009 (11.7%) to a percent decrease in

nutrient and sediment load (also 11.7%, since the two are directly proportional). WSSI then subtracted that from the

total percent change in load between 1985 and 2009. The resulting value equates to the load associated with BMP

implementation (based on the Phase 5.3 Model, released 6/14/10).  
 

Response 

EPA believes that adequate reasonable assurance for the Bay TMDL can take many forms; the certainty and the ability to control

various pollutant sectors is not uniform.  In assessing the adequacy of reasonable assurance, it is important to assess the probability

and certainty of implementing the technologies and practices. EPA expected the jurisdictions to document that the proposed point

and nonpoint source technologies and practices are enforceable and achievable. As the comment notes, certain point source

approaches are well-established, cost-effective and likely to be applied. 

 

The accountability framework requires that the jurisdictions include a schedule for implementing these practices and programs, a set

of milestones for tracking progress in their implementation and a process that determines if and when federal actions may have to

be employed if the initial allocations are not being achieved.  EPA assessed each jurisdiction’s WIP to determine whether it is

supported by reasonable assurance that the practices and programs identified by the jurisdiction in its WIP will be implemented as

proposed, and that applicable water quality standards will be attained and maintained. EPA is confident that this comprehensive,

iterative process for determining allocations and making any needed adjustments based on sound science and tracking results will

be successful.

 

The challenge to both EPA and the jurisdictions is to identify and employ approaches for providing adequate reasonable assurance.

Funding can be a significant vehicle for assuring that the allocations established in the Bay TMDL are implemented.

 

Comment ID 0230.1.001.003

Author Name: Henifin Edward

Organization: Hampton Roads Sanitation District (HRSD)

EPA proposes to cut our nutrient waste load allocations ("WLAs") currently set forth in the EPA-approved Virginia
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Regulations. EPA is considering these potential cuts under a new EPA guidance letter on "reasonable assurance" and

EPA's initial view that Virginia has given inadequate assurance that nonpoint sources (e.g., agricultural sources) will

reduce their nutrient loads according to plan. We disagree with EPA's initial view given Virginia's good track record of

achieving nonpoint reductions. We also question whether EPA's unprornulgated reasonable assurance guidance is

even legal given that operates as if EPA's previously proposed, but withdrawn, reasonable assurance regulation had

actually been put into effect. 
 

Response 

Thank you for your comment. Please see the response to comment number 0184.1.001.003.

 

Comment ID 0230.1.001.014

Author Name: Henifin Edward

Organization: Hampton Roads Sanitation District (HRSD)

EPA's Unpromulgated "Reasonable Assurance" Regulation Does Not Support EPA's Proposed Disapproval of the WIP

and Imposition of "Backstop" Allocations

 

As noted above, EPA's proposal to reduce POTW wasteload allocations is based upon its view that Virginia's Draft WIP

provided less than adequate "reasonable assurance" that its plan would achieve the nonpoint source load allocations.

EPA's position on "reasonable assurance" is unreasonable and unlawful for many reasons.

 

First, EPA has no authority pursuant to the CWA to review and/or approve or disapprove Virginia's WIP. EPA's decision

to do so, and its decision to reject Virginia's allocations - especially after having provided on many occasions that EPA

would defer to State allocations as part of a Bay Program collaborative effort to develop a multistate Bay TMDL -thus

unlawfully usurps State primacy and in particular the State's role in TMDL implementation decisions.

 

Second, EPA's action is inconsistent with thousands of prior EPA actions. EPA has issued and/or approved thousands

of TMDLs for impaired waters across the United States. Given the tremendous pre-TMDL implementation and

assurance of continuing progress under existing and reasonably anticipated additional programs - a combination that

far exceeds the level of assurance of most TMDLs - Virginia's WIP is easily approvable on EPA's own precedents.

EPA's proposed negative finding and associated backstops are uneven and discriminatory against Virginia and its point

sources, and obviously arbitrary and capricious under the standards that EPA has defined by its own prior acts.

 

Third, EPA should give more consideration to the temporal aspect of the implementation process and the opportunity

that the next 15 years of planned implementation brings for lawmakers and regulators to support implementation. It is

unreasonable for a federal agency to announce TMDL caps and just a couple months later expect a state administrative

agency (i.e., no lawmaking or taxing authority) to clearly document what the future laws and taxes will be to support

implementation of the EPA mandate. This simply takes time that EPA's rushed TMDL development schedule has not

provided. HRSD recommends that EPA build into its expectations an appreciation for the time constraints involved in

2010 as well as the ability of Virginia and others to build programs over a reasonable period of time. To this end, HRSD
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notes approvingly the general concept of milestones and encourages EPA to consider how the two-year milestone

process could be used by all Bay States to demonstrate reasonable further progress.

 

Fourth, EPA's "reasonable assurance" proposal and related backstops unreasonably shift responsibility of various

nonpoint sources to different people who will then pay more to make up for the now-sanctioned inactivity of other

sources. This is fundamentally unfair and unjustifiable.

 

Fifth, EPA has inappropriately rejected Virginia's recommended expansion of the existing nutrient trading system to

include additional source sectors. Given Virginia's exceptional track record of establishing large-scale trading program

with high accountability, EPA's quick rejection of Virginia's concept is unwarranted. 
 

Response 

Thank you for your comment. Please see the response to comment number 0230.1.001.026.

 

Comment ID 0230.1.001.026

Author Name: Henifin Edward

Organization: Hampton Roads Sanitation District (HRSD)

III. EPA's UNPROMULGATED "REASONABLE ASSURANCE" REGULATION DOES NOT SUPPORT EPA'S

PROPOSED DISAPPROVAL OF THE WIP AND IMPOSITION OF "BACKSTOP" ALLOCATIONS

 

As noted above, EPA's decision to reduce POTW WLAs is based upon its view that Virginia's Draft WIP provided less

than adequate reasonable assurance that its plan would achieve desired reductions. EPA's position on reasonable

assurance is untenable for four reasons.

 

First, EPA's view of reasonable assurance in this TMDL is unprecedented at the federal or state level. EPA has written

and/or approved thousands of TMDLs for impaired waters across the United States. Because the phrase "reasonable

assurance" is undefined in either the Clean Water Act or in regulations or in guidance,[FN23] EPA's approach to

reasonable assurance has ranged from liberal to more conservative.[FN24]

 

As examples, EPA's Paxton Creek Watershed TMDL (nutrients, sediment), Goose Creek Watershed TMDL (nutrients),

Sawmill Run TMDL (nutrients), and Southampton Creek Watershed TMDL (nutrients and sediment) all contain weak

reasonable assurance provisions that fail to link the identified BMPs to implementation programs. In addition, these

TMDLs suggest that BMP implementation should only "eventually" meet load allocation reductions goals.[FN25] EPA

has approved many TMDLs, including the Anacostia River Basin Watershed TMDL (sediment, TSS), the Anacostia

River Basin Watershed TMDL (BOD, nutrients) and the Tidal Potomac River TMDL (PCBs), which lack schedules for

reductions and consequences for failure to meet load allocations. To suggest that EPA's Draft TMDL, with its state

WIPs, and implementation schedule and consequences, provides less reasonable assurance than these TMDLs is

nonsensical.[FN26]
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Furthermore, what EPA has done in its Draft TMDL is really to promulgate a new rule—i.e., a new regulatory definition

of “reasonable assurance”—without following proper regulatory procedure. EPA appears to be attempting a “do-over” of

its previously unsuccessful rulemaking in the early part of the decade. On July 13, 2000, EPA published a final rule,

which would have incorporated a definition of reasonable assurance into 40 C.F.R. Part 130.[FN27] However,

Congress, states, industrial and agricultural groups, and environmental organizations opposed the rule; and, EPA

withdrew it in 2003.[FN28] Although EPA may be frustrated by an inability to define “reasonable assurance” in its

regulations, there is no justification for defining as it as a part of this TMDL without allowing for public participation and

comment.

 

EPA’s Draft TMDL is inconsistent with earlier statements it has made on this subject. For example, in September, 2008,

Region III responded to a letter from Maryland’s Secretary of Natural Resources John Griffin.[FN29] In response to a

question regarding reasonable assurance, EPA stated that:

 

EPA Regions II and III, our partner states and the District are committed to accelerating restoration of the Chesapeake

Bay and its tributaries, and EPA Region III believes that reasonable assurance provisions in the Bay TMDL will provide

one mechanism to increase the likelihood that actions are taken to reduce nutrient and sediment loads. However, EPA

Region III does not believe that implementation of the Bay TMDL depends solely on reasonable assurance or any other

single TMDL element. Rather, EPA Region III is committed to working with the States and the District to develop and

execute a broader implementation framework that draws on elements in the TMDL itself (including reasonable

assurance), as well as additional implementation-related information that will accompany the TMDL.[FN30]

 

As the discussion above makes clear, EPA’s “new” strict definition of “reasonable assurance” in the Draft TMDL is

unjustified based upon prior practice. Virginia’s Draft WIP is more than adequate to establish “reasonable assurance”

pursuant to years of EPA prior practice. EPA’s proposed negative finding and associated backstops are uneven and

discriminatory against Virginia and its point sources, and obviously arbitrary and capricious under the standards that

EPA has defined by its own prior acts.

 

Second, it is not clear that EPA has adequately factored in the Bay States’ two-year milestones into its reasonable

assurance determination. This is directly contrary to EPA’s statements in 2008 that the two-year milestones would be

part of the criteria considered by EPA “as part of its reasonable assurance and implementation framework…”[FN31]

These two-year milestones should be a sufficient backstop to the WIPs to establish adequate reasonable assurance.

The Chesapeake Bay Executive Council decided in 2008 that each of the Bay States would provide a set of target

reductions and associated management efforts by which EPA could judge progress towards ultimate clean-up goals

every two years.[FN32] EPA followed up on the Executive Council’s actions by issuing a letter in December, 2009

promising “consequences” for those Bay States who fall short of those two-year milestones. Although HRSD disagrees

with the concept of “consequences,” EPA has not explained in its Draft TMDL why this additional accountability is

inadequate for “reasonable assurance” purposes.

 

In a larger sense, the two-year milestones are also pieces of a larger 15 year plan (based upon an implementation

period that runs from 2011 to 2025). The two-year milestones provide EPA with an opportunity to perform a regular

“check-up” to determine whether the Bay States are accomplishing the goals they have set. The program itself also

allows for adjustments over the full implementation period. EPA’s reasonable assurance is assured by the process.

Simply put, we will have the opportunity to manage this program as time goes by. EPA’s view that reasonable

assurance must established in absolute terms today is short-sighted and unreasonable.
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Third, as a result of EPA’s “reasonable assurance” decision, POTWs are bearing the weight of additional pounds of

nutrients unrelated to their facilities or discharges. This shifting of responsibility onto the shoulders of point sources from

non-point sources is fundamentally unfair and unjustifiable.[FN33] Increasing the burden on point sources is

unreasonable given that EPA has acknowledged “the large scale public investments (estimated at over $4 billion) that

are now being carried out throughout the watershed to upgrade and reduce nutrient discharge from point sources” such

as POTWs.[FN34] Requiring POTWs and other point sources to make additional costly upgrades to compensate for

non-point source pollution contravenes EPA’s earlier assertion that “EPA considers requiring further point source

upgrades to the limits of technology as an option of last resort.” [FN35]

 

Fourth, and lastly, EPA has inappropriately rejected Virginia’s approach to reasonable assurance—i.e., expansion of

the existing nutrient trading system to include additional source sectors. As a general matter, EPA should have provided

due deference to Virginia’s Draft WIP. And, with regard to this issue, EPA should have allowed Virginia to move forward

with its plan to develop an expanded trading program. As explained below, Virginia has a stellar track-record with

regard to market-based trading, having established a very successful PS trading program. Virginia has earned the right

to show how it could expand that program in a way that would provide reasonable assurance of needed reductions.

 

For these reasons above, HRSD objects to EPA’s determination to reject Virginia’s Draft WIP and develop a “backstop”

based upon reasonable assurance grounds. This error must be corrected before EPA issues its final TMDL. For the

above reasons, EPA’s position on “reasonable assurance” is unreasonable and arbitrary and capricious.

 

HRSD’s position is further supported by the fact that EPA has no authority pursuant to the Clean Water Act to review

and/or approve or disapprove Virginia’s Draft WIP. EPA’s decision to do so, and its proposal to override Virginia’s WIP

is unlawful.  HRSD does not dispute that TMDL implementation planning is important for moving clean-up programs

ahead after TMDL adoption and for illustrating its NPS reduction plans. However, because WIPs are not derived from

CWA section 303(d) authority, [FN36] the details of these plans are not subject to EPA approval or control. EPA’s

decision in its Draft TMDL to create “backstops”—requirements that in effect revise the Virginia’s Draft WIP—are not

supported by federal law.

 

In addition to acting without specific authorization from federal law, EPA’s actions are also inconsistent with state

primacy granted by Section 510 of the Act:

 

Except as expressly provided in this Act, nothing in this Act shall (1) preclude or deny the right of any state or political

subdivision thereof or interstate agency to adopt or enforce (A) any standard or limitation respecting discharges of

pollutants, or (B) any requirement respecting control or abatement of pollution; except that if an effluent limitation, or

other limitation, effluent standard, prohibition, pretreatment standard, or standard of performance is in effect under this

Act, such State or political subdivision or interstate agency may not adopt or enforce any effluent limitation, or other

limitation, effluent standard, prohibition, pretreatment standard, or standard of performance which is less stringent than

the effluent limitation, or other limitation, effluent standard, prohibition, pretreatment standard, or standard of

performance under this Act; or (2) be construed as impairing or in any manner affecting any right or jurisdiction of the

States with respect to the waters (including boundary waters) of such States.”) [FN37]

 

Federal law clearly gives Virginia the authority to develop its own requirements and programs, so long as they are not

less stringent than those established under the Act. [FN38] Because EPA has no statutory authority to establish WIPs, it
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is impossible for Virginia’s Draft WIP to be less stringent.

 

For these reasons, Virginia should have the discretion to establish its own WIP, without EPA passing judgment and

usurping what is rightfully the state’s role in this process.

 

[FN23] EPA guidance merely “define[s] when reasonable assurance must be demonstrated but not really what it is.”

Reasonable Assurance Workgroup Findings and Options, Principals’ Staff Committee Meeting, Washington, D.C., at 13

(Sept. 22, 2008) (attached hereto as Appendix 14).

 

[FN24] In 2008, EPA’s CBPO’s Principal’s Staff Committee established the “Reasonable Assurance Workgroup.” Part of

the Workgroup’s charge was to develop recommendations for how “reasonable assurance” would be used for purposes

of developing the Bay TMDL. Some of the materials prepared by this Workgroup (attached hereto as Appendix 14)

confirm that not only is “reasonable assurance” undefined in federal law, but that EPA has previously based TMDLs on

a number of different views on reasonable assurance (e.g., EPA has approved a “[b]road spectrum of acceptable

reasonable assurance demonstrations in 30,000 TMDLs approved by EPA.”).

 

[FN25] See Chesapeake Bay Program Principals’ Staff Committee’s Reasonable Assurance Workgroup, July 23, 2008

Conference Call, Attachment B, Appendix 1, Examples of Reasonable Assurance: Best Practices from EPA-Approved

and Published TMDLs and Suggestions from other Sources, at 9-10.

 

[FN26] VAMWA hereby incorporates by reference all of the TMDLs EPA has written or approved and all supporting

materials. These materials should be publicly available and located in EPA’s files. A list of those TMDLs, although not

entirely complete, is available at the following link:

http://mail.aqualaw.com/exchweb/bin/redir.asp?URL=http://iaspub.epa.gov/waters10/text_search.tmdl_search_form

 

[FN27] Revisions to the Water Quality Planning and Management Regulation and Revisions to the National Pollutant

Discharge Elimination System Program in Support of Revisions to the Water Quality Planning and Management

Regulation, 65 Fed. Reg. 43,586 (July 13, 2000) (attached as Appendix 15).

 

[FN28] Withdrawal of Revisions to the Water Quality Planning and Management Regulation and Revisions to the

National Pollutant Discharge Elimination System Program in Support of Revisions to the Water Quality Planning and

Management Regulation 68 Fed. Reg. 13,608, 13,609 (March 19, 2003) (attached as Appendix 16).

 

[FN29] This letter is referenced in Section II above, and is attached as Appendix 11. 

[FN30] Letter from EPA Region III to Secretary John Griffin, Enc. A at p. 2. EPA’s decision to reduce wastewater

allocations because of their perceived lack of reasonable assurance is also inconsistent with statements made by

EPA’s CBPO last spring. See April 20-21, 2009 Presentation from B. Koroncai to PSC (Chesapeake Bay Water Quality

Big Picture) at slide 13 (“Wastewater discharge load requirements will continue to be set at the discretion of states.”)

(attached hereto as Appendix 17).

 

[FN31] Letter from EPA Region III to Secretary John Griffin, Enc. A at p. 2.

 

[FN32] The first set of two-year milestones are attached hereto as Appendix 18.
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[FN33] VAMWA agrees with statements made on this point by Virginia Governor Bob McDonnell. In a June 15, 2010

letter to EPA Administrator Lisa P. Jackson (attached hereto as Appendix 19), Governor McDonnell states that “Any

regulatory consequences need to be targeted to the source sector lagging behind, and not on others that are working

diligently to keep in compliance with state and federal mandates.”

 

[FN34] Letter from EPA Region III to Secretary John Griffin, Enc. A at p. 4.

 

[FN35] Id.

 

[FN36] Section 303(d) of the Clean Water Act mandates that states must prepare TMDLs for impaired waters, and

authorizes EPA to approve or disapprove the loadings. If EPA chooses to disapprove, it has the authority to develop

loadings on its own accord (“If the Administrator disapproves such identification and load, he shall not later than thirty

days after the date of such disapproval identify such waters in such state and establish such loads for such waters as

he determines necessary to implement the water quality standards applicable to such waters and upon such

identification and establishment the State shall incorporate them into its current plan under subsection (e) of this

section.”) 33 U.S.C. §1313. Section 303(e) specifically gives the State the authority and responsibility to develop a

“continuing planning process” for addressing navigable waters. A part of this planning process is TMDLs (again, TMDL

implementation plans are not mentioned). Nowhere in the text of Section 303(d) or (e) is EPA permitted to pass

judgment on state implementation plans.

 

[FN37] 33 U.S.C. 1370.

 

[FN38] Virginia law (Chesapeake Bay and Virginia Waters Clean-Up and Oversight Act) includes a provision for the

development of a Bay clean-up plan. Va. Code 62.1-44.117.

 
 

Response 

EPA respectfully disagrees each of the comment’s main points. 

 

First, EPA believes that its position on reasonable assurance is neither unreasonable nor arbitrary and capricious. As was expressed

in EPA’s letter to Secretary John Griffin of Maryland’s Department of Natural Resources, EPA believes that the successful

implementation of the Bay TMDL depends not only on proposed pollutant reduction measures supported by reasonable assurance,

but also on a broader implementation framework that draws on elements in the TMDL itself (including reasonable assurance), as

well as additional implementation-related information that will accompany the TMDL.  Neither the TMDL, nor the reasonable

assurance component thereof, is a federal rule or regulation.

 

While the term “reasonable assurance” does not expressly appear in the Clean Water Act or in EPA’s TMDL regulations, it has

consistently appeared in EPA’s TMDL guidance since 1991.  Furthermore, EPA believes that the requirement that the Bay TMDL

include reasonable assurance is consistent with EPA’s guidance document entitled “New Policies for Establishing and

Implementing Total Maximum Daily Loads (TMDLs) -1997.”  In that document, it was stated that “in watersheds impaired by a

blend of point and nonpoint sources, and where any wasteload load allocation to a point source is increased based on an assumption
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that loads from nonpoint sources will be reduced, the State must provide “reasonable assurances” that the nonpoint source load

allocations will in fact be achieved.”  Chesapeake Bay water quality has been, and continues to be, impaired by both point and

nonpoint sources of nitrogen, phosphorus, and sediment. 

 

The implicit requirement for reasonable assurance in TMDLs flows legally and logically from the following two statutory and

regulatory provisions:  Section 303(d)(1)(C) of the Clean Water Act and 40 C.F.R. section 122.44(d)(1)(vii)(A)&(B).  The

requirement for TMDLs to be supported by reasonable assurance is fundamental to their design and purpose.  The most basic

TMDL requirement is that they be “established at a level necessary to implement the applicable water quality standards.”  This

requirement applies not just to the total load constituting the water body’s assimilative capacity, but also to the components

(individually and collectively) of the TMDL equation:  TMDL = wasteload allocations (WLAs) + load allocations (LAs) + margin

of safety.  A WLA cannot be established at a level necessary for the TMDL to meet applicable water quality standards unless the

TMDL’s LAs and other WLAs are also established at water quality standard-implementing levels.  It is the implied requirement for

“reasonable assurance” that those WLA and LA levels will be met that (1) keeps the TMDL equation “honest” and (2) gives

TMDLs their value and legitimacy as water quality planning and implementation tools.

 

To the extent that the comment includes a substantive comment on a jurisdiction’s draft Phase I Watershed Implementation Plan,

EPA notes that the WIPs submitted by each jurisdiction are part of the accountability framework outlined in the Chesapeake Bay

Protection and Restoration Executive Order 13508.  The WIPs help ensure implementation of the Chesapeake Bay Total Maximum

Daily Load (TMDL) but are not an approvable part of the TMDL.  Because this public comment period is specific to EPA’s

Chesapeake Bay TMDL, specific comments on each jurisdiction’s WIP should be directed to the appropriate jurisdiction for

consideration.  EPA has forwarded this comment to the appropriate jurisdiction for consideration as part of its WIP. For information

on the results of EPA’s evaluation of the jurisdictions’ final Phase I WIPs, see Section 8 of the final TMDL.

 

Second, the comment also raises a concern regarding the role of the two-year milestones and how this process could “provide EPA

with an opportunity to perform a regular “check-up” to determine whether the Bay States are accomplishing the goals they have set.

 EPA has considered the Bay jurisdictions’ proposed two-year milestones, as well as the overall accountability framework of which

the two-year milestones are one part, into its assessments of the Bay jurisdictions’ respective Phase I Watershed Implementation

Plans.  EPA agrees that “the two-year milestones are also pieces of a larger 15 year plan (based upon an implementation period that

runs from 2011 to 2025). The two-year milestones provide EPA with an opportunity to perform a regular ‘check-up’ to determine

whether the Bay States are accomplishing the goals they have set.”  EPA is not requiring that reasonable assurance be established in

absolute (i.e., rigid or inflexible) terms, and disagrees with the commenter’s assertion to the contrary.  Instead, EPA understands the

reasonable assurance for the Bay TMDL as being flexible and adaptive, with the potential for adjustments in the allocations based

on the jurisdictions’ success (or lack thereof) in implementing their WIPs.  EPA also has explained, in Section 7 of the Chesapeake

Bay TMDL, why federal actions, which are part of the accountability framework, are a key component of reasonable assurance for

the Bay TMDL.

 

Third, the comment argues that the TMDL places an unfair burden on point sources.  EPA understands the concern for the

reductions that point sources will need to make.  EPA believes that adequate reasonable assurance for the Bay TMDL can take

many forms; the certainty and the ability to control various pollutant sectors is not uniform.  EPA endorses, where possible, an

equitable sharing of the responsibility for cleanup that applies to all sectors, and a realistic recognition that this effort will require

unprecedented levels of federal, state, and local resources to be successful.  In assessing the adequacy of reasonable assurance,
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however, it is important to assess the probability and certainty of implementing the technologies and practices.  EPA expected the

jurisdictions to document in their WIPs that the proposed point and nonpoint source technologies and practices are enforceable and

achievable; certain point source approaches are well-established, cost-effective, and likely to be applied.  For further response to

this issue, see the response to comment number 0067.1.001.009.  For a description of the reductions being required from point

sources in each jurisdiction, see Section 8 of the Bay TMDL.

 

Fourth, the comment states that, “EPA has inappropriately rejected Virginia’s approach to reasonable assurance—i.e., expansion of

the existing nutrient trading system to include additional source sectors” and argues that the TMDL is inconsistent with the concept

of state primacy as included in section 501 of the Clean Water Act.  Related to this is the comment’s statement that EPA has no

authority under the Clean Water Act to review and/or approve the draft Phase I Watershed Implementation Plans.  EPA respectfully

disagrees with the implication that it is usurping the state’s role; EPA has been working in a cooperative and collaborative manner

with all seven of the Bay jurisdictions to establish the Bay TMDL.  EPA agrees that the Clean Water Act does not require or

authorize EPA to “approve” or “disapprove” the jurisdictions’ WIPs.  EPA has not done so here; instead, EPA identified

expectations and a guide for the contours of the WIPs and asked the jurisdictions to submit WIPs to support their recommendations

for EPA’s TMDL allocation decisions for various pollutant loading sectors.  EPA reviewed the WIPs to determine if they provided

adequate reasonable assurance to support the jurisdictions’ recommended allocation scenario.  Where EPA determined that those

WIPs provided adequate reasonable assurance and met the jurisdictions’ respective pollutant cap loadings, EPA used all (or those

parts found adequate) as the basis for its TMDL allocations for that jurisdiction.

 

Comment ID 0249.1.001.004

Author Name: Mixell John

Organization: Fort Littleton Wastewater

EPA cannot provide "Reasonable Assurance" that placing significantly lower limits on point sources (with many

industrial point sources below the limit of technology) will be implemented and successful.

 

Just because EPA has placed severely low nitrogen and phosphorus limits for point sources into the model and the

model results show that Pennsylvania's allocations for nutrients can be met, does not provide "Reasonable Assurance"

that this approach will be successful. Just because EPA can place these low limits in NPDES permits, does not mean

that there is "Reasonable Assurance" that this approach will be successful. 
 

Response 

Thank you for your comment. Please see the response to comment numbers 0217.1.001.005 and 0230.1.001.026.

 

Comment ID 0253.1.001.012

Author Name: Hazelett Virgil
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Organization: County of Henrico, Virginia

EPA decided to reject Virginia's approach to implementing the TMDL and instead impose stringent "backstops" or cuts.

EPA is considering these potential cuts under a new EPA guidance letter on "reasonable assurance" and EPA's initial

view that Virginia has given inadequate assurance that nonpoint sources (e.g., agricultural sources) will reduce their

nutrient loads according to plan. We disagree with EPA's initial view given Virginia's good track record of achieving

point-source reductions. We also question whether EPA's unpromulgated reasonable assurance guidance is even legal

given that it operates as if EPA's previously proposed (but withdrawn) reasonable assurance regulation had actually

been put into effect. As previsouly explained, EPA also does not have any CWA authority to reject Virginia's proposed

WIP. 
 

Response 

In response to the last sentence of this comment, please see the response to comment number 0230.1.001.026.  In response to the

remainder of the comment, please see the response to comment number 0184.1.001.003.

 

Comment ID 0263.1.001.003

Author Name: Foley Sharon

Organization: Harrisonburg-Rockingham Regional Sewer Authority (HRRSA)

HRRSA understands that EPA is considering these punitive "backstop" actions under a new EPA guidance letter on

"reasonable assurance" and that EPA's initial position is that Virginia has given inadequate assurance that nonpoint

sources (e.g., agricultural sources) will reduce their nutrient loads according to plan. HRRSA questions the legality of

EPA's reasonable assurance guidance given the fact that this guidance has not been promulgated through rulemaking.

More importantly, HRRSA strongly objects to EPA's complete disregard for the primacy of Virginia to make decisions

and to structure its WIP based on established nutrient control strategies and regulations well understood and supported

by Virginia stakeholders. 
 

Response 

Thank you for your comment. Please see the response to comment number 0230.1.001.026.

 

Comment ID 0265.1.001.003

Author Name: Clark, Stan

Organization: Hampton Roads Planning District Commission (HRPDC), Hampton, Virginia

At the Commission meeting on October 20, 2010, the HRPDC acted to endorse the following position and attached
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comments.

 

--The EPA has not provided reasonable assurance that the urban runoff sector allocations can be achieved by 2025. 
 

Response 

Thank you for your comment. Please see the response to comment number 0265.1.001.010.

 

Comment ID 0265.1.001.010

Author Name: Clark, Stan

Organization: Hampton Roads Planning District Commission (HRPDC), Hampton, Virginia

II. EPA HAS NOT PROVIDED REASONABLE ASSURANCE THAT THE URBAN RUNOFF SECTOR ALLOCATIONS

CAN BE ACHIEVED BY 2025

 

Virginia's September 2010 draft Phase I Watershed Implementation Plan (WIP) proposed allocations for the urban

runoff sectors in the James and York river basins that would have required the Localities to reduce TP loads from their

MS4s in the James River and York River basins by an average of 77 and 79 percent, respectively, from current loads.

[FN 1] The TMDL rejects the basin sector allocations proposed in the WIP, and in their place proposes backstop

allocations that reduce the overall James and York basin allocations proposed in the WIP and transfers portions of the

point source allocations to the agriculture, onsite septic system, and urban runoff sectors.[FN 2] The backstop

allocations offer some relief for the urban runoff sector (54 and 59 percent TP reductions in the James River and York

River basins, respectively), but not nearly enough to provide reasonable assurance that the allocations can be attained

by 2025. In fact, the following analysis of the controls that would have to be implemented to attain the backstop

allocations for the James and York basin urban runoff sectors show that they are not achievable by that date.

 

[FN 1] The WIP allocations for TN and sediment would have required significant urban runoff source sector load

reductions as well, but load reductions that would have been required by the TP allocations were the greatest of the

three allocations.

 

[FN 2] The backstop allocations are based on EPA's finding that the WIP failed to (1) contain sufficient commitments to

provide reasonable assurance that Virginia would achieve the allocations for the agriculture and onsite septic system

source sectors, and (2), in the James River, provide for compliance with the chlorophyll-a criteria. 
 

Response 

EPA notes that the TMDL allocations have been significantly revised based in part on the submission of the final Phase I WIP by

the jurisdictions, and upon consideration of comments including this one.  Please see Section 8 of the TMDL for an evaluation of

the final WIP and discussion of EPA’s allocations.  The accountability framework, which is a key component of the reasonable

assurance for the Bay TMDL, requires that the jurisdictions include a schedule for implementing the practices and programs
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identified by the jurisdictions in their WIPs, a set of milestones for tracking progress in their implementation and a process that

determines if and when federal actions may have to be employed if the initial allocations are not being achieved.  EPA assessed

each jurisdiction’s final Phase I WIP to determine whether it meets the target allocations and whether it is supported by adequate

reasonable assurance that the practices and programs identified by the jurisdictions in their WIPs will be implemented as proposed,

and that applicable water quality standards will be attained and maintained.  For a discussion of the results of EPA’s evaluation of

the jurisdictions’ final Phase I WIPs, please see Section 8 of the final TMDL.  EPA is confident that this comprehensive, iterative

process for determining allocations and making any needed adjustments based on sound science and tracking results will be

successful. 

 

A key part of this accountability framework is the identification of actions that EPA may take to ensure that the Bay jurisdictions

successfully implement the Bay TMDL.  In a December 29, 2009 letter to the jurisdictions, EPA identified how jurisdictions’

progress toward achieving nutrient and sediment allocations will be tracked, what jurisdictions’ shortfalls may trigger EPA action,

and what actions are currently available to EPA.  One of those potential actions includes EPA’s potential objection to permits for

new and expanded discharges if jurisdictions have not provided adequate documentation that they are on course to meet the TMDL

targets and schedules.

 

EPA also is prepared to take other federal actions if necessary.  These measures include:

 

--Expand NPDES permit coverage to currently unregulated sources utilizing EPA’s residual designation authority to increase the

number of sources, operations and/or communities regulated under the NPDES permit program;

--Object to NPDES permits for both major and minor facilities and to increase program oversight. These measures would include,

but not be limited to, NPDES effluent limits that are not consistent with the Bay TMDL’s wasteload allocations;

--Require net improvement offsets for new or expanded discharges that do more than merely replace the new or expanding source’s

anticipated new or increased loadings;

--Increase and target federal enforcement and compliance assurance in the watershed -This could include both air and water sources

of nitrogen, phosphorus, and sediment;

--Condition or redirect EPA grants based on demonstrated progress in meeting Watershed Implementation Plans and/or in an effort

to yield higher nitrogen, phosphorus, or sediment load reductions; and

--Federal promulgation of local nutrient water quality standards -Initiating promulgation of federal standards where the

jurisdiction’s applicable water quality standards do not contain criteria that protect designated uses locally or downstream.

 

To the extent that the comment refers to Virginia’s draft Phase I Watershed Implementation Plan, EPA notes that with respect to

substantive comments regarding individual jurisdictions’ Phase I WIPs, that the WIPs submitted by each jurisdiction are part of the

accountability framework outlined in the Chesapeake Bay Protection and Restoration Executive Order 13508.  The WIPs help

ensure implementation of the Bay TMDL but are not an approvable part of the TMDL.  Because this public comment period is

specific to EPA’s Chesapeake Bay TMDL, specific comments on each jurisdiction’s WIP should be directed to the appropriate

jurisdiction for consideration.  EPA has forwarded this comment to the appropriate jurisdiction for consideration as part of its WIP.

 

Comment ID 0269.1.001.004

Author Name: Mixell John
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Organization: Forbes Road School District

EPA cannot provide "Reasonable Assurance" that placing significantly lower limits on point sources (with many

industrial point sources below the limit of technology) will be implemented and successful.

 

Just because EPA has placed severely low nitrogen and phosphorus limits for point sources into the model and the

model results show that Pennsylvania's allocations for nutrients can be met, does not provide "Reasonable Assurance"

that this approach will be successful. Just because EPA can place these low limits in NPDES permits, does not mean

that there is "Reasonable Assurance" that this approach will be successful. 
 

Response 

Thank you for your comment. Please see the response to comment numbers 0217.1.001.005 and 0230.1.001.026.

 

Comment ID 0269.1.001.006

Author Name: Mixell John

Organization: Forbes Road School District

More Draconian is that many of the industrial point sources are listed as having nutrient limits that appear to be arbitrary

and are well below the limit of technology. 
 

Response 

Please refer to response to comment 0218.1.001.006.

 

Comment ID 0271.1.001.003

Author Name: Harrison L.

Organization: South Central Wastewater Authority, Petersburg, Virginia

EPA is considering these potential cuts under a new EPA guidance letter on "reasonable assurance" and EPA's initial

view that Virginia has given inadequate assurance that nonpoint sources (e.g., agricultural sources) will reduce their

nutrient loads according to plan. We disagree with EPA's initial view given Virginia's good track record of achieving

nonpoint reductions. We also question whether EPA's unpromulgated reasonable assurance guidance is even legal

given that operates as if EPA's previously proposed but withdrawn reasonable assurance regulation had actually been

put into effect. 
 

Response 
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Thank you for your comment. Please see the response to comment number 0184.1.001.003.

 

Comment ID 0281.1.001.003

Author Name: Hammes Dale

Organization: Loudoun Water

EPA is considering these potential cuts under a new EPA guidance letter on "reasonable assurance" and EPA's initial

view that Virginia has given inadequate assurance that nonpoint sources (e.g., agricultural sources) will reduce their

nutrient loads according to plan. We disagree with EPA's initial view given Virginia's good track record of achieving

nonpoint reductions. We also question whether EPA's unpromulgated reasonable assurance guidance is even legal

given that it operates as if EPA's previously proposed but withdrawn reasonable assurance regulation had actually been

put into effect. 
 

Response 

Thank you for your comment. Please see the response to comment number 0184.1.001.003.

 

Comment ID 0285.1.001.007

Author Name: Rebecca Sutton and  Craig Cox

Organization: Environmental Working Group

We advise EPA to establish as a criterion for "sufficient reasonable assurance" for each state WIP the adoption of a

program to restrict phosphorus application on lands already overloaded with the nutrient. At a minimum, EPA should

require that all states implement the agency's own recommendations for federal land management, which ban

phosphorus additions to lands with saturation percentages above 20 percent (EPA 2010). However, a more

conservative and scientifically defensible approach would be to apply only the levels of phosphorus needed for plants to

thrive, as determined by soil test phosphorus measurements. 
 

Response 

Thank you for your comment.  Your suggestion regarding the application of phosphorus at the agronomic rates may have merit, as

it could provide a significant degree of reasonable assurance that fertilizer rates on agricultural lands would be consistent with the

allocations established in the TMDL, and not exceed what is necessary for plant growth. Efficient nutrient management practices

are, and will continue to be, a key component in managing nutrient pollution. While EPA does not plan to mandate that this

approach be required by the jurisdictions, EPA can share this suggestion and approach with the jurisdictions as they draft their

Phase II Watershed Implementation Plans.
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Comment ID 0288.1.001.007

Author Name: Pomeroy Christopher

Organization: Virginia Association of Municipal Wastewater Agencies, Inc. (VAMWA)

As discussed below, EPA‘s application of its reasonable assurance "regulation" is unlawful, unprecedented and

certainly unwarranted under the circumstances. EPA has no justifiable basis (or legal authority) for setting any

backstops in Virginia, much less "full" backstops as suggested by the Draft TMDL and Appendix Q-2. 
 

Response 

Thank you for your comment. Please see the response to comment number 0230.1.001.026.

 

Comment ID 0288.1.001.011

Author Name: Pomeroy Christopher

Organization: Virginia Association of Municipal Wastewater Agencies, Inc. (VAMWA)

EPA's UNPROMULGATED "REASONABLE ASSURANCE" REGULATION DOES NOT SUPPORT EPA'S PROPOSED

DISAPPROVAL OF THE WIP AND IMPOSITION OF "BACKSTOP" ALLOCATIONS 

 

As noted above, EPA‘s decision to reduce POTW WLAs is based upon its view that Virginia‘s Draft WIP provided less

than adequate reasonable assurance that its plan would achieve desired reductions. EPA‘s position on reasonable

assurance is untenable for four reasons.

 

First, EPA‘s view of reasonable assurance in this TMDL is unprecedented at the federal or state level. EPA has written

and/or approved thousands of TMDLs for impaired waters across the United States. Because the phrase "reasonable

assurance" is undefined in either the Clean Water Act or in regulations or in guidance,[FN23] EPA‘s approach to

reasonable assurance has ranged from liberal to more conservative.[FN24]

 

As examples, EPA‘s Paxton Creek Watershed TMDL (nutrients, sediment), Goose Creek Watershed TMDL (nutrients),

Sawmill Run TMDL (nutrients), and Southampton Creek Watershed TMDL (nutrients and sediment) all contain weak

reasonable assurance provisions that fail to link the identified BMPs to implementation programs. In addition, these

TMDLs suggest that BMP implementation should only "eventually" meet load allocation reductions goals. [FN25] EPA

has approved many TMDLs, including the Anacostia River Basin Watershed TMDL (sediment, TSS), the Anacostia

River Basin Watershed TMDL (BOD, nutrients) and the Tidal Potomac River TMDL (PCBs), which lack schedules for

reductions and consequences for failure to meet load allocations. To suggest that EPA‘s Draft TMDL, with its state

WIPs, and implementation schedule and consequences, provides less reasonable assurance than these TMDLs is

nonsensical.[FN26]

 

Furthermore, what EPA has done in its Draft TMDL is really to promulgate a new rule "i.e., a new regulatory definition of
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"reasonable assurance" "without following proper regulatory procedure. EPA appears to be attempting a "do-over" of its

previously unsuccessful rulemaking in the early part of the decade. On July 13, 2000, EPA published a final rule, which

would have incorporated a definition of reasonable assurance into 40 C.F.R. Part 130.[FN27] However, Congress,

states, industrial and agricultural groups, and environmental organizations opposed the rule; and, EPA withdrew it in

2003.[FN28] Although EPA may be frustrated by an inability to define "reasonable assurance" in its regulations, there is

no justification for defining as it as a part of this TMDL without allowing for public participation and comment.

 

EPA‘s Draft TMDL is inconsistent with earlier statements it has made on this subject. For example, in September, 2008,

Region III responded to a letter from Maryland‘s Secretary of Natural Resources John Griffin.[FN29] In response to a

question regarding reasonable assurance, EPA stated that:

 

EPA Regions II and III, our partner states and the District are committed to accelerating restoration of the Chesapeake

Bay and its tributaries, and EPA Region III believes that reasonable assurance provisions in the Bay TMDL will provide

one mechanism to increase the likelihood that actions are taken to reduce nutrient and sediment loads. However, EPA

Region III does not believe that implementation of the Bay TMDL depends solely on reasonable assurance or any other

single TMDL element. Rather, EPA Region III is committed to working with the States and the District to develop and

execute a broader implementation framework that draws on elements in the TMDL itself (including reasonable

assurance), as well as additional implementation-related information that will accompany the TMDL.[FN30]

 

As the discussion above makes clear, EPA‘s "new" strict definition of "reasonable assurance" in the Draft TMDL is

unjustified based upon prior practice. Virginia‘s Draft WIP is more than adequate to establish "reasonable assurance"

pursuant to years of EPA prior practice. EPA‘s proposed negative finding and associated backstops are uneven and

discriminatory against Virginia and its point sources, and obviously arbitrary and capricious under the standards that

EPA has defined by its own prior acts.

 

Second, it is not clear that EPA has adequately factored in the Bay States‘ two-year milestones into its reasonable

assurance determination. This is directly contrary to EPA‘s statements in 2008 that the two-year milestones would be

part of the criteria considered by EPA "as part of its reasonable assurance and implementation framework…"[FN31]

These two-year milestones should be a sufficient backstop to the WIPs to establish adequate reasonable assurance.

The Chesapeake Bay Executive Council decided in 2008 that each of the Bay States would provide a set of target

reductions and associated management efforts by which EPA could judge progress towards ultimate clean-up goals

every two years.[FN32] EPA followed up on the Executive Council‘s actions by issuing a letter in December, 2009

promising "consequences" for those Bay States who fall short of those two-year milestones. Although VAMWA

disagrees with the concept of "consequences", EPA has not explained in its Draft TMDL why this additional

accountability is inadequate for "reasonable assurance" purposes.

 

In a larger sense, the two-year milestones are also pieces of a larger 15 year plan (based upon an implementation

period that runs from 2011 to 2025). The two-year milestones provide EPA with an opportunity to perform a regular

"check-up" to determine whether the Bay States are accomplishing the goals they have set. The program itself also

allows for adjustments over the full implementation period. EPA‘s reasonable assurance is assured by the process.

Simply put, we will have the opportunity to manage this program as time goes by. EPA‘s view that reasonable

assurance must established in absolute terms today is short-sighted and unreasonable.

 

Third, as a result of EPA‘s "reasonable assurance" decision, POTWs are bearing the weight of additional pounds of
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nutrients unrelated to their facilities or discharges. This shifting of responsibility onto the shoulders of point sources from

non-point sources is fundamentally unfair and unjustifiable.[FN33] Increasing the burden on point sources is

unreasonable given that EPA has acknowledged "the large scale public investments (estimated at over $4 billion) that

are now being carried out throughout the watershed to upgrade and reduce nutrient discharge from point sources" such

as POTWs.[FN34] Requiring POTWs and other point sources to make additional costly upgrades to compensate for

non-point source pollution contravenes EPA‘s earlier assertion that "EPA considers requiring further point source

upgrades to the limits of technology as an option of last resort."[FN35]

 

Fourth, and lastly, EPA has inappropriately rejected Virginia‘s approach to reasonable assurance i.e., expansion of the

existing nutrient trading system to include additional source sectors. As a general matter, EPA should have provided

due deference to Virginia‘s Draft WIP. And, with regard to this issue, EPA should have allowed Virginia to move forward

with its plan to develop an expanded trading program. As explained below, Virginia has a stellar track-record with

regard to market-based trading, having established a very successful PS trading program. Virginia has earned the right

to show how it could expand that program in a way that would provide reasonable assurance of needed reductions.

 

For these reasons above, VAMWA objects to EPA‘s determination to reject Virginia‘s Draft WIP and develop a

"backstop" based upon reasonable assurance grounds. This error must be corrected before EPA issues its final TMDL.

For the above reasons, EPA‘s position on "reasonable assurance" is unreasonable and arbitrary and capricious.

 

VAMWA‘s position is further supported by the fact that EPA has no authority pursuant to the Clean Water Act to review

and/or approve or disapprove Virginia‘s Draft WIP. EPA‘s decision to do so, and its proposal to override Virginia‘s WIP

is unlawful.

 

VAMWA does not dispute that TMDL implementation planning is important for moving clean-up programs ahead after

TMDL adoption and for illustrating its NPS reduction plans. However, because WIPs are not derived from CWA section

303(d) authority,[FN36] the details of these plans are not subject to EPA approval or control. EPA‘s decision in its Draft

TMDL to create "backstops" "requirements that in effect revise the Virginia‘s Draft WIP" are not supported by federal

law.

 

In addition to acting without specific authorization from federal law, EPA‘s actions are also inconsistent with state

primacy granted by Section 510 of the Act:

 

Except as expressly provided in this Act, nothing in this Act shall (1) preclude or deny the right of any state or political

subdivision thereof or interstate agency to adopt or enforce (A) any standard or limitation respecting discharges of

pollutants, or (B) any requirement respecting control or abatement of pollution; except that if an effluent limitation, or

other limitation, effluent standard, prohibition, pretreatment standard, or standard of performance is in effect under this

Act, such State or political subdivision or interstate agency may not adopt or enforce any effluent limitation, or other

limitation, effluent standard, prohibition, pretreatment standard, or standard of performance which is less stringent than

the effluent limitation, or other limitation, effluent standard, prohibition, pretreatment standard, or standard of

performance under this Act; or (2) be construed as impairing or in any manner affecting any right or jurisdiction of the

States with respect to the waters (including boundary waters) of such States.") [FN37]

 

Federal law clearly gives Virginia the authority to develop its own requirements and programs, so long as they are not

less stringent than those established under the Act.[FN38] Because EPA has no statutory authority to establish WIPs, it
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is impossible for Virginia‘s Draft WIP to be less stringent.

 

For these reasons, Virginia should have the discretion to establish its own WIP, without EPA passing judgment and

usurping what is rightfully the state‘s role in this process.  

 

 

 

[FN23] EPA guidance merely "define[s] when reasonable assurance must be demonstrated but not really what it is."

Reasonable Assurance Workgroup Findings and Options, Principals‘ Staff Committee Meeting, Washington, D.C., at 13

(Sept. 22, 2008) (attached hereto as Appendix 14). [Comment Letter contains additional information in the form of an

attachment.  See original comment letter 0288.A14]

 

[FN24] In 2008, EPA‘s CBPO‘s Principal‘s Staff Committee established the "Reasonable Assurance Workgroup." Part

of the Workgroup‘s charge was to develop recommendations for how "reasonable assurance" would be used for

purposes of developing the Bay TMDL. Some of the materials prepared by this Workgroup (attached hereto as

Appendix 14) confirm that not only is "reasonable assurance" undefined in federal law, but that EPA has previously

based TMDLs on a number of different views on reasonable assurance (e.g., EPA has approved a "[b]road spectrum of

acceptable reasonable assurance demonstrations in 30,000 TMDLs approved by EPA."). 

 

[FN25] See Chesapeake Bay Program Principals‘ Staff Committee‘s Reasonable Assurance Workgroup, July 23, 2008

Conference Call, Attachment B, Appendix 1, Examples of Reasonable Assurance: Best Practices from EPA-Approved

and Published TMDLs and Suggestions from other Sources, at 9-10. 

 

[FN26] VAMWA hereby incorporates by reference all of the TMDLs EPA has written or approved and all supporting

materials. These materials should be publicly available and located in EPA‘s files. A list of those TMDLs, although not

entirely complete, is available at the following link:

http://mail.aqualaw.com/exchweb/bin/redir.asp?URL=http://iaspub.epa.gov/waters10/text_search.tmdl_search_form 

 

[FN27] Revisions to the Water Quality Planning and Management Regulation and Revisions to the National Pollutant

Discharge Elimination System Program in Support of Revisions to the Water Quality Planning and Management

Regulation, 65 Fed. Reg. 43,586 (July 13, 2000) (attached as Appendix 15).  [Comment Letter contains additional

information in the form of an attachment.  See original comment letter 0288.A15]

 

[FN28] Withdrawal of Revisions to the Water Quality Planning and Management Regulation and Revisions to the

National Pollutant Discharge Elimination System Program in Support of Revisions to the Water Quality Planning and

Management Regulation 68 Fed. Reg. 13,608, 13,609 (March 19, 2003) (attached as Appendix 16). [Comment Letter

contains additional information in the form of an attachment.  See original comment letter 0288.A16]

 

[FN29] This letter is referenced in Section II above, and is attached as Appendix 11.  [Comment Letter contains

additional information in the form of an attachment.  See original comment letter 0288.A11]

 

[FN30] Letter from EPA Region III to Secretary John Griffin, Enc. A at p. 2.

 

EPA‘s decision to reduce wastewater allocations because of their perceived lack of reasonable assurance is also
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inconsistent with statements made by EPA‘s CBPO last spring. See April 20-21, 2009 Presentation from B. Koroncai to

PSC (Chesapeake Bay Water Quality Big Picture) at slide 13 ("Wastewater discharge load requirements will continue to

be set at the discretion of states.") (attached hereto as Appendix 17).  [Comment Letter contains additional information

in the form of an attachment.  See original comment letter 0288.A17]

 

[FN31] Letter from EPA Region III to Secretary John Griffin, Enc. A at p. 2. 

 

[FN32] The first set of two-year milestones are attached hereto as Appendix 18. [Comment Letter contains additional

information in the form of an attachment.  See original comment letter 0288.A18]

 

[FN33] VAMWA agrees with statements made on this point by Virginia Governor Bob McDonnell. In a June 15, 2010

letter to EPA Administrator Lisa P. Jackson (attached hereto as Appendix 19) [Comment Letter contains additional

information in the form of an attachment.  See original comment letter 0288.A19], Governor McDonnell states that "Any

regulatory consequences need to be targeted to the source sector lagging behind, and not on others that are working

diligently to keep in compliance with state and federal mandates."

 

[FN34] Letter from EPA Region III to Secretary John Griffin, Enc. A at p. 4. 

 

[FN35] Id. 

 

[FN36] Section 303(d) of the Clean Water Act mandates that states must prepare TMDLs for impaired waters, and

authorizes EPA to approve or disapprove the loadings. If EPA chooses to disapprove, it has the authority to develop

loadings on its own accord ("If the Administrator disapproves such identification and load, he shall not later than thirty

days after the date of such disapproval identify such waters in such state and establish such loads for such waters as

he determines necessary to implement the water quality standards applicable to such waters and upon such

identification and establishment the State shall incorporate them into its current plan under subsection (e) of this

section.") 33 U.S.C. §1313. Section 303(e) specifically gives the State the authority and responsibility to develop a

"continuing planning process" for addressing navigable waters. A part of this planning process is TMDLs (again, TMDL

implementation plans are not mentioned). Nowhere in the text of Section 303(d) or (e) is EPA permitted to pass

judgment on state implementation plans. 

 

[FN37] 33 U.S.C. 1370. 

 

[FN38] Virginia law (Chesapeake Bay and Virginia Waters Clean-Up and Oversight Act) includes a provision for the

development of a Bay clean-up plan. Va. Code 62.1-44.117. 
 

Response 

This comment is duplicative of comment number 0230.1.001.026.  Please see the response to comment number 0230.1.001.026.

 

Comment ID 0291-cp.001.004

Author Name: Koch E.
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Organization: North Middleton Authority

EPA cannot provide "Reasonable Assurance" that placing significantly lower limits on point sources (with many

industrial point sources below the limit of technology) will be implemented and successful.

 

Just because EPA has placed severely low nitrogen and phosphorus limits for point sources into the model and the

model results show that Pennsylvania's allocations for nutrients can be met, does not provide "Reasonable Assurance"

that this approach will be successful. Just because EPA can place these low limits in NPDES permits, does not mean

that there is "Reasonable Assurance" that this approach will be successful. 
 

Response 

Thank you for your comment. EPA notes that the TMDL allocations have been significantly revised based in part of the submission

of the Final Phase I WIPs by the States and consideration of comments including this one.  Please refer to Section 8 of the final

TMDL for the new allocations and see also the response to comment number 0217.1.001.005.

 

Comment ID 0291-cp.001.006

Author Name: Koch E.

Organization: North Middleton Authority

More Draconian is that many of the industrial point sources are listed as having nutrient limits that appear to be arbitrary

and are well below the limit of technology. 
 

Response 

EPA notes that the TMDL allocations have been significantly revised based in part of the submission of the Final Phase I WIPs by

the States and consideration of comments including this one.  Please see Section 8 of the TMDL and response to comment

0218.1.001.006.

 

Comment ID 0293.1.001.005

Author Name: Pomeroy Christopher

Organization: Virginia Municipal Stormwater Association, Inc. (VAMSA)

EPA's Unpromulgated "Reasonable Assurance" Regulation Does Not Support EPA's Proposed Disapproval of the WIP

and Imposition of "Backstop" Allocations

 

In its Draft TMDL, EPA proposed backstops based upon its view that Virginia's Draft WIP provided less than adequate
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"reasonable assurance" that its plan would achieve the nonpoint source load allocations. EPA's position on "reasonable

assurance" is unreasonable and unlawful for many reasons.

 

First, EPA has no authority pursuant to the Clean Water Act ("CWA") to review and/or approve or disapprove Virginia's

WIP.

 

Second, EPA's action is inconsistent with thousands of prior EPA actions.

 

Third, it is unreasonable for a federal agency to announce TMDL caps and just a couple months later expect a state

administrative agency (i.e., no lawmaking or taxing authority) to clearly document what the future laws and taxes will be

to support implementation of the EPA mandate.

 

Fourth, EPA's "reasonable assurance" proposal and related backstops unreasonably increases the already heavy

burden on urban stormwater. 
 

Response 

With respect to the comment’s third point, EPA respectfully disagrees with the characterization of the timeframe involved for the

draft Phase I Watershed Implementation Plans.  EPA notes that EPA has been working in a cooperative and collaborative manner

with all seven of the Bay jurisdictions for a number of years to establish the Chesapeake Bay TMDL.  Further, EPA had

communicated its expectations for the Phase I Watershed Implementation Plans on numerous occasions, including the letter to the

jurisdictions dated November 4, 2009 and EPA’s April 2, 2010 A Guide for EPA’s Evaluation of Phase I Watershed

Implementation Plans, and had been in regular contact with each of the jurisdictions.  With respect to the remainder of the

comment, please see the response to comment number 0230.1.001.026.

 

Comment ID 0293.1.001.010

Author Name: Pomeroy Christopher

Organization: Virginia Municipal Stormwater Association, Inc. (VAMSA)

EPA'S UNPROMULGATED "REASONABLE ASSURANCE" REGULATION DOES NOT SUPPORT EPA'S

PROPOSED DISAPPROVAL OF THE WIP AND IMPOSITION OF "BACKSTOP" ALLOCATIONS

 

EPA has concluded that Virginia's WIP fails to comply with EPA's July 1, 2010 and August 13, 2010 nutrient and

sediment allocations [FN14] and does not adequately establish reasonable assurance. EPA has established what it is

calling a "backstop allocation" in response. This backstop is meant to "…reduce the point source loadings as necessary

to compensate for the deficiencies EPA identified in the reasonable assurance components of the jurisdictions' draft

Phase I WIPs addressing nonpoint source reductions."[FN15]

 

Each of the Bay States received a "minor," "moderate," or "high" backstop depending upon EPA's view of how severely

the state had missed the allocation targets and reasonable assurance mandate. Virginia received a "moderate"

backstop to bridge the gap between EPA's expectations and the Virginia Draft WIP. [FN16] The "moderate" backstop
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addresses MS4s as follows:

 

MS4s: 50 percent of urban MS4 lands meet aggressive performance standard through retrofit/redevelopment; 50

percent of unregulated land treated as regulated, so that 25 percent of unregulated land meets aggressive performance

standard; designation as necessary.[FN17]

 

VAMSA strongly opposes the use of backstops in Virginia. EPA's application of its reasonable assurance "regulation" is

unlawful, unprecedented and certainly unwarranted under the circumstances. EPA has no justifiable basis (or legal

authority) for setting any backstops in Virginia.

 

This approach to urban stormwater differs from the approach taken by Virginia in its Draft WIP. Virginia's Draft WIP

does not mandate retrofits/restoration of impervious area.[FN18] Furthermore, Virginia's Draft WIP includes a plan for

allowing municipalities to participate in an expanded version of the Virginia Nutrient Credit Exchange:

 

When the Chesapeake Bay TMDL is issued, about half the land area of the Commonwealth will be under nutrient and

sediment load allocations that cap the discharge of these pollutants from point source and non-point sources. Unless

changed, these pollutant allocations will become permanent pollutant caps on each of the major Virginia river basins

that all the source sectors, added together, cannot exceed. In order to help meet the challenging pollution reduction

requirements imposed by the Bay TMDL, this Phase 1 WIP recommends the Commonwealth expand the nutrient credit

exchange program to better ensure that future nutrient and sediment reduction actions are as equitable and as cost-

effective as possible among all of the source sectors. An expanded program also allows local decision-makers to

consider nutrient and sediment generating potential as they face development, land use, and capital planning

challenges.[FN19]

 

VAMSA submits that EPA's position on reasonable assurance, and in turn its treatment of stormwater, is untenable for

three reasons.

 

First, EPA's view of reasonable assurance in this TMDL is unprecedented at the federal or state level. EPA has written

and/or approved thousands of TMDLs for impaired waters across the United States. Because the phrase "reasonable

assurance" is undefined in either the CWA or in regulations or in guidance, [FN20] EPA's approach to reasonable

assurance has ranged from liberal to more conservative.[FN21]

 

As examples, EPA's Paxton Creek Watershed TMDL (nutrients, sediment), Goose Creek Watershed TMDL (nutrients),

Sawmill Run TMDL (nutrients), and Southampton Creek Watershed TMDL (nutrients and sediment) all contain weak

reasonable assurance provisions that fail to link the identified BMPs to implementation programs. In addition, these

TMDLs suggest that BMP implementation should only "eventually" meet load allocation reductions goals.[FN22] EPA

has approved many TMDLs, including the Anacostia River Basin Watershed TMDL (sediment, TSS), the Anacostia

River Basin Watershed TMDL (BOD, nutrients) and the Tidal Potomac River TMDL (PCBs), which lack schedules for

reductions and consequences for failure to meet load allocations. If EPA had a basis for approving these TMDLs,

VAMSA cannot understand how it could now argue that reasonable assurance is so lacking in the Bay TMDL that

backstops are necessary.[FN23]

 

Furthermore, what EPA has done in its Draft TMDL is really to promulgate a new rule-i.e., a new regulatory definition of

"reasonable assurance"-without following proper regulatory procedure. EPA appears to be attempting a "do-over" of its

Chapter 1 – Comments and Responses Reasonable Assurance

125112/27/2010 06:44 PM EST



 

previously unsuccessful rulemaking in the early part of the decade. On July 13, 2000, EPA published a final rule, which

would have incorporated a definition of reasonable assurance into 40 C.F.R. Part 130. [FN24] However, Congress,

states, industrial and agricultural groups, and environmental organizations opposed the rule; and, EPA withdrew it in

2003. [FN25] Although EPA may be frustrated by an inability to define "reasonable assurance" in its regulations, there is

no justification for defining as it as a part of this TMDL without allowing for public participation and comment.

 

EPA's Draft TMDL is inconsistent with earlier statements it has made on this subject. For example, in September, 2008,

Region III responded to a letter from Maryland's Secretary of Natural Resources John Griffin.[FN26] In response to a

question regarding reasonable assurance, EPA stated that:

 

EPA Regions II and III, our partner states and the District are committed to accelerating restoration of the Chesapeake

Bay and its tributaries, and EPA Region III believes that reasonable assurance provisions in the Bay TMDL will provide

one mechanism to increase the likelihood that actions are taken to reduce nutrient and sediment loads. However, EPA

Region III does not believe that implementation of the Bay TMDL depends solely on reasonable assurance or any other

single TMDL element. Rather, EPA Region III is committed to working with the States and the District to develop and

execute a broader implementation framework that draws on elements in the TMDL itself (including reasonable

assurance), as well as additional implementation-related information that will accompany the TMDL.[FN27]

 

As the discussion above makes clear, EPA's "new" strict definition of "reasonable assurance" in the Draft TMDL is

unjustified based upon prior practice. 

 

 

[FN14] EPA's letters to Virginia Secretary of Natural Resources Doug Domenech establishing nutrient and sediment

allocations are attached hereto as Appendix 6 [Comment Letter refers to additional information in the form of an

attachment. See comment 0574.1.001.001]. 

 

[FN15] Draft TMDL at 8-9. 

 

[FN16] Draft TMDL at 8-19. 

 

[FN17] Draft TMDL ES-9. 

 

[FN18] Draft WIP at 14. 

 

[FN19] Draft WIP at 4-5. This does not mean that VAMSA fully supports Virginia's Draft WIP, as it suffers from many of

the cost-related problems noted above with regard to EPA's Draft TMDL. However, VAMSA does support the flexibility

Virginia has given the urban stormwater sector in the WIP vis-à-vis expanding Virginia's existing trading program. 

 

[FN20] EPA guidance merely "define[s] when reasonable assurance must be demonstrated but not really what it is."

Reasonable Assurance Workgroup Findings and Options, Principals' Staff Committee Meeting, Washington, D.C., at 13

(Sept. 22, 2008) (attached hereto as Appendix 7 [Comment Letter refers to additional information in the form of an

attachment. See comment 0574.1.001.001]). 

 

[FN21] In 2008, EPA's CBPO's Principal's Staff Committee established the "Reasonable Assurance Workgroup." Part of
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the Workgroup's charge was to develop recommendations for how "reasonable assurance" would be used for purposes

of developing the Bay TMDL. Some of the materials prepared by this Workgroup (attached hereto as Appendix 7)

confirm that not only is "reasonable assurance" undefined in federal law, but that EPA has previously based TMDLs on

a number of different views on reasonable assurance (e.g., EPA has approved a "[b]road spectrum of acceptable

reasonable assurance demonstrations in 30,000 TMDLs approved by EPA."). 

 

[FN22] See Chesapeake Bay Program Principals' Staff Committee's Reasonable Assurance Workgroup, July 23, 2008

Conference Call, Attachment B, Appendix 1, Examples of Reasonable Assurance: Best Practices from EPA-Approved

and Published TMDLs and Suggestions from other Sources, at 9-10. 

 

[FN23] VAMSA hereby incorporates by reference all of the TMDLs EPA has written or approved and all supporting

materials. These materials should be publicly available and located in EPA's files. A list of those TMDLs, although not

entirely complete, is available at the following link:

http://mail.aqualaw.com/exchweb/bin/redir.asp?URL=http://iaspub.epa.gov/waters10/text_search.tmdl_search_form 

 

[FN24] Revisions to the Water Quality Planning and Management Regulation and Revisions to the National Pollutant

Discharge Elimination System Program in Support of Revisions to the Water Quality Planning and Management

Regulation, 65 Fed. Reg. 43,586 (July 13, 2000) (attached as Appendix 8 [Comment Letter refers to additional

information in the form of an attachment. See comment 0574.1.001.001]). 

 

[FN25] Withdrawal of Revisions to the Water Quality Planning and Management Regulation and Revisions to the

National Pollutant Discharge Elimination System Program in Support of Revisions to the Water Quality Planning and

Management Regulation 68 Fed. Reg. 13,608, 13,609 (March 19, 2003) (attached as Appendix 9 [Comment Letter

refers to additional information in the form of an attachment. See comment 0574.1.001.001]). EPA followed up on the

Executive Council's actions by issuing a letter in December, 2009 promising "consequences" for those Bay States who

fall short of those two-year milestones. Although VAMSA disagrees with the concept of 

 

[FN26] This letter is attached as Appendix 10 [Comment Letter refers to additional information in the form of an

attachment. See comment 0574.1.001.001]. 

 

[FN27] Letter from EPA Region III to Secretary John Griffin, Enc. A at p. 2. 
 

Response 

Thank you for your comment. Please see the response to comment number 0230.1.001.026.

 

Comment ID 0293.1.001.011

Author Name: Pomeroy Christopher

Organization: Virginia Municipal Stormwater Association, Inc. (VAMSA)

it is not clear that EPA has adequately factored in the Bay States' two-year milestones into its reasonable assurance
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determination. This is directly contrary to EPA's statements in 2008 that the two-year milestones would be part of the

criteria considered by EPA "as part of its reasonable assurance and implementation framework…"[FN28] These two-

year milestones should be a sufficient backstop to the WIPs to establish adequate reasonable assurance. The

Chesapeake Bay Executive Council decided in 2008 that each of the Bay States would provide a set of target

reductions and associated management efforts by which EPA could judge progress towards ultimate clean-up goals

every two years.[FN29] EPA followed up on the Executive Council’s actions by issuing a letter in December, 2009

promising “consequences” for those Bay States who fall short of those two-year milestones. Although VAMSA

disagrees with the concept of "consequences,"  EPA has not explained in its Draft TMDL why this additional

accountability is inadequate for "reasonable assurance" purposes.

 

In a larger sense, the two-year milestones are also pieces of a larger 15 year plan (based upon an implementation

period that runs from 2011 to 2025). The two-year milestones provide EPA with an opportunity to perform a regular

"check-up" to determine whether the Bay States are accomplishing the goals they have set. But, the program itself also

allows for adjustments over the full implementation period. EPA's reasonable assurance is assured by the process.

Simply put, we will have the opportunity to manage this program as time goes by. EPA's view that reasonable

assurance must established in absolute terms today is short-sighted and unreasonable. 

 

[FN28] Letter from EPA Region III to Secretary John Griffin, Enc. A at p. 2. 

 

[FN29] The first set of two-year milestones are attached hereto as Appendix 11 [Comment Letter refers to additional

information in the form of an attachment. See comment 0574.1.001.001]. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0230.1.001.026.

 

Comment ID 0297.1.001.005

Author Name: Swailes Anna

Organization: Metal Township Municipal Authority

Just because EPA has placed severely low nitrogen and phosphorus limits for point sources into the model and the

model results show that Pennsylvania's allocations for nutrients can be met, does not provide "Reasonable Assurance"

that this approach will be successful. 
 

Response 

Thank you for your comment.  EPA notes that the TMDL allocations have been significantly revised based in part of the submission

of the Final Phase I WIPs by the States and consideration of comments including this one.  Please refer to Section 8 of the final

TMDL and the response to comment number 0217.1.001.005.
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Comment ID 0300.1.001.012

Author Name: Whirley Gregory

Organization: Virginia Department of Transportation (VDOT)

VDOT agrees with EPA's assertion on page 8-6 of the draft TMDL that the Virginia WIP does not meet the Reasonable

Assurance "standard" because it does not adequately address gaps in funding, staff resources, and legislative

authority. In particular, VDOT requests that adequate funding be made an integral part of the reasonable assurance test

and that comprehensive state and federal funding be made available to cover the costs of implementation. 
 

Response 

Acceptable reasonable assurance for the Bay TMDL can take many forms; adequate and comprehensive state and federal funding

can be a significant vehicle for assuring that implementation of the allocations established in the TMDL are undertaken.  For further

information on the availability of funding, please see the response to comment number 0038.1.001.024.

 

Comment ID 0301.1.001.004

Author Name: Pappas Peter

Organization: Middletown Borough Authority

EPA cannot provide "Reasonable Assurance" that placing significantly lower limits on point sources (with many

industrial point sources below the limit of technology) will be implemented and successful.

 

Just because EPA has placed severely low nitrogen and phosphorus limits for point sources into the model and the

model results show that Pennsylvania's allocations for nutrients can be met, does not provide "Reasonable Assurance"

that this approach will be successful. Just because EPA can place these low limits in NPDES permits, does not mean

that there is "Reasonable Assurance" that this approach will be successful. 
 

Response 

Thank you for your comment. Please see the response to comment number 0217.1.001.005.

 

Comment ID 0301.1.001.006

Author Name: Pappas Peter

Organization: Middletown Borough Authority

More Draconian is that many of the industrial point sources are listed as having nutrient limits that appear to be arbitrary
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and are well below the limit of technology. 
 

Response 

Please refer to response to comment 0218.1.001.006.

 

Comment ID 0303.1.001.002

Author Name: Pattie Dudley

Organization: Rapidan Service Authority (RSA)

EPA is considering these potential cuts under a new EPA guidance letter on "reasonable assurance" and EPA's initial

view that Virginia has given inadequate assurance that nonpoint sources (e.g., agricultural sources) will reduce their

nutrient loads according to plan. We disagree with EPA's initial view given Virginia's good track record of achieving

nonpoint reductions. We also question whether EPA's unpromulgated reasonable assurance guidance is even legal

given that it operates as if EPA's previously proposed but withdrawn reasonable assurance regulation had actually been

put into effect. 
 

Response 

Thank you for your comment. Please see the response to comment number 0184.1.001.003.

 

Comment ID 0313-cp.001.004

Author Name: Opalisky Larry

Organization: Curwensville Municipal Authority

EPA cannot provide "Reasonable Assurance" that placing significantly lower limits on point sources (with many

industrial point sources below the limit of technology) will be implemented and successful.

Just because EPA has placed severely low nitrogen and phosphorus limits for point sources into the model and the

model results show that Pennsylvania's allocations for nutrients can be met, does not provide "Reasonable Assurance"

that this approach will be successful. Just because EPA can place these low limits in NPDES permits, does not mean

that there is "Reasonable Assurance" that this approach will be successful. 
 

Response 

Thank you for your comment. Please see the response to comment number 0217.1.001.005.
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Comment ID 0313-cp.001.006

Author Name: Opalisky Larry

Organization: Curwensville Municipal Authority

More Draconian is that many of the industrial point sources are listed as having nutrient limits that appear to be arbitrary

and are well below the limit of technology. 
 

Response 

Please refer to response to comment 0218.1.001.006.  

 

Comment ID 0321.1.001.004

Author Name: Fanfoni Kenneth

Organization: Augusta County Service Authority, Verona, Virginia

EPA is considering these potential cuts under a new EPA guidance letter on "reasonable assurance" and EPA's initial

view that Virginia has given inadequate assurance that nonpoint sources (e.g., agricultural sources) will reduce their

nutrient loads according to plan. We disagree with EPA's initial view given Virginia's good track record of achieving

nonpoint reductions. We also question whether EPA's unpromulgated reasonable assurance guidance is even legal

given that operates as if EPA's previously proposed but withdrawn reasonable assurance regulation had actually been

put into effect. 
 

Response 

Thank you for your comment. Please see the response to comment number 0184.1.001.003.

 

Comment ID 0324.1.001.003

Author Name: Pattie Dudley

Organization: Rapidan Service Authority (RSA)

EPA is considering these potential cuts under a new EPA guidance letter on "reasonable assurance" and EPA's initial

view that Virginia has given inadequate assurance that nonpoint sources (e.g., agricultural sources) will reduce their

nutrient loads according to plan. We disagree with EPA's initial view given Virginia's good track record of achieving

nonpoint reductions. We also question whether EPA's unpromulgated reasonable assurance guidance is even legal

given that it operates as if EPA's previously proposed but withdrawn reasonable assurance regulation had actually been

put into effect. 
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Response 

Thank you for your comment. Please see the response to comment number 0184.1.001.003.

 

Comment ID 0330.1.001.004

Author Name: Krasnoff Alan

Organization: City of Chesapeake, Virginia

The City is a member of the Hampton Roads Planning District Commission (HRPDC) and the Virginia Municipal

Stormwater Association (VAMSA), both of which organizations have analyzed the Draft TMDL with the assistance of

scientific and environmental experts. The City fully endorses the position adopted by the member localities at the

HRPDC meeting on October 20, 2010, and the position of the VAMSA, which jointly include:

 

--The EPA has not provided reasonable assurance that the urban runoff sector allocations can be achieved by the

arbitrary deadline of 2025. 
 

Response 

Thank you for your comment. Please see the response to comment number 0265.1.001.010.

 

Comment ID 0337-cp.001.002

Author Name: Rollins V.

Organization:  

I question the "the reasonable assurance" offered by EPA's backstops. Instead of forcing states to regulate their way

out of "backstops," I urge EPA to allow Virginia to implement its own plans for achieving clean water goals - without

costly, burdensome regulations. 
 

Response 

Thank you for your comment. Please see the response to comment number 0184.1.001.003.

 

Comment ID 0368-cp.001.004

Author Name: Myers Kenneth
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Organization: Borough of Huntingdon

EPA cannot provide "Reasonable Assurance" that placing significantly lower limits on point sources (with many

industrial point sources below the limit of technology) will be implemented and successful.

 

Just because EPA has placed severely low nitrogen and phosphorus limits for point sources into the model and the

model results show that Pennsylvania's allocations for nutrients can be met, does not provide "Reasonable Assurance"

that this approach will be successful. Just because EPA can place these low limits in NPDES permits, does not mean

that there is "Reasonable Assurance" that this approach will be successful. 
 

Response 

Thank you for your comment. Please see the response to comment number 0217.1.001.005.

 

Comment ID 0368-cp.001.006

Author Name: Myers Kenneth

Organization: Borough of Huntingdon

More Draconian is that many of the industrial point sources are listed as having nutrient limits that appear to be arbitrary

and are well below the limit of technology. 
 

Response 

Please refer to response to comment 0218.1.001.006.

 

Comment ID 0376.1.001.006

Author Name: Smith Brooks

Organization: Virginia Manufacturers Association VMA

III. EPA's Basis for Finding the Virginia WIP Deficient is Unlawful.

 

A. EPA Cannot Compel Virginia to Provide "Reasonable Assurance" Without First Defining How this Standard Must be

Met.

 

EPA's primary basis for rejecting the allocation scheme in Virginia's WIP is an unfounded concern that the load

allocation ("LA") will not be achieved and, as a result, the WLA must be further reduced below existing regulatory levels.

EPA couches this concern in terms of "reasonable assurance" -- specifically, that Virginia has not provided adequate

reasonable assurance that the LA assigned to nonpoint sources will in fact be realized. EPA ignores the fact that its
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own guidance provide that reasonable assurance is only required in those TMDLs that are dominated by point sources.

See, e.g., EPA, New Policies for Establishing and Implementing Total Maximum Daily Loads (TMDLs), August 1997. It

is widely recognized that, because of the point source reductions achieved to date, the sources needing further

attention in the Chesapeake Bay are predominantly nonpoint sources. Where waters are impaired by a blend of point

and nonpoint sources and nonpoint sources dominate, as is the case in the Bay watershed, the reasonable assurance

concept does not apply. Id.

 

Even if the reasonable assurance concept did apply here, it cannot be used as the primary basis for rejecting Virginia's

WIP because it has not been adequately defined. EPA has never explained how much reasonable assurance is

enough, or, alternatively, how much assurance is reasonable. See, e.g., Enclosure A of EPA Region III Letter to

Maryland Secretary of the Department of Natural Resources, September 11, 2008, "Neither the Clean Water Act nor

EPA's regulations provide a definition of 'reasonable assurance. '" Absent such an explanation, Virginia has no

guideposts by which to measure its nonpoint source reduction strategies.

 

Recognizing the need for a clear answer to these "how much is enough" questions, EPA added a definition of

reasonable assurance to its TMDL rule revisions in July 2000. Under that definition, reasonable assurance of nonpoint

source reductions hinged on a test that focused, among other factors, on whether the proposed control actions would

be "implemented as expeditiously as practicable" and "accomplished through reliable and effective delivery

mechanisms." [FN1] 

 

After more than four years in the making, EPA's 2000 definition of "reasonable assurance" never took effect. Before the

final rule was even published in the Federal Register, Congress used a spending prohibition to bar EPA from

implementing it due to significant concerns about many aspects of the rule. Subsequent lawsuits, review by the National

Research Council, and further deliberations by the Agency eventually led to withdrawal of the rule in 2003.

 

Around this same time, EPA proposed a replacement Watershed Rule. [FN2] In this replacement rule, EPA abandoned

its 2000 definition of reasonable assurance, opting instead for the following:

 

EPA is proposing ... to require that a jurisdiction submit as part of its TMDL supporting analysis and documentation a

demonstration that the load allocation is "practicable" (i.e., that it can be accomplished using available and achievable

methods).

 

***

 

In requiring jurisdictions to submit supporting analysis and documentation that the load allocations are practicable, EPA

is intending that jurisdictions would show that they have considered whether the TMDL's load allocation to nonpoint

sources are achievable based on currently available information regarding both the technical feasibility of the practice or

management measures but also the likelihood that they would be implemented based on economic, social and cultural

considerations." [FN3] 

 

This renewed focus on practicability (already a component of the existing TMDL rules) marked a dramatic change in

EPA's approach to reasonable assurance, which was in part a reaction to the lawsuits over the 2000 rule and in part the

result of significant additional outreach to the public between October and December 2001. (EPA hosted five listening

sessions around the country during this period.)
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The Watershed Rule reflects the latest official position taken by EPA on reasonable assurance; but, like the 2000 rule,

the Watershed Rule never took effect.[FN4] As a result, states continue to lack any guideposts from EPA by which to

measure their nonpoint source reduction strategies.

 

EPA's reliance on the undefined "reasonable assurance" concept to reject Virginia's WIP is essentially the application of

an unpromulgated rule. Imposition of the backstop consequences against Virginia for failure to provide "reasonable

assurance" is an abuse of EPA's authority. Before EPA can compel states to provide reasonable assurance that their

proposed nonpoint source reductions will be achieved, EPA first must go through a notice-and-comment rulemaking

process (as it has attempted twice before) to define how this standard must be met.

 

 

[FN1] "For nonpoint sources ... the demonstration of reasonable assurance must show that management measures or

other control actions to implement the load allocations contained in each TMDL meet the following four-part test: they

specifically apply to the pollutant(s) and the waterbody for which the TMDL is being established; they will be

implemented as expeditiously as practicable; they will be accomplished through reliable and effective delivery

mechanisms; and they will be supported by adequate water quality funding." 65 Fed. Reg. 43,586,43,663 (July 13,2000)

(to be codified at 40 C.F.R. §130.2(p)).

[FN2] EPA released a deliberative draft of this rule on January 10,2003.

[FN3] Watershed Rule at pp. 90-91 (emphasis added).

[FN4] In April 2005, EPA officially abandoned this rulemaking. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0230.1.001.026.

 

Comment ID 0379.1.001.005

Author Name: Shields Wyatt

Organization: City of Falls Church, Virginia

The EPA's view of reasonable assurance in this TMDL is unprecedented at the federal or state level. EPA has written

and/or approved thousands of TMDLs for impaired waters across the United States. Because the phrase ''reasonable

assurance" is undefined in either the Clean Water Act or in regulations or in guidance, EPA's approach to reasonable

assurance has ranged from liberal to more conservative. For this reason, we question the EPA's determination to reject

Virginia's Draft WIP and develop a "backstop" based upon reasonable assurance grounds. This issue must be

addressed before EPA issues its final TMDL. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0230.1.001.026.
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Comment ID 0390-cp.001.004

Author Name: Fultz Fred

Organization: Municipal Authority of the Township of Union, Pennysylvania

EPA cannot provide "Reasonable Assurance" that placing significantly lower limits on point sources (with many

industrial point sources below the limit of technology) will be implemented and successful.

Just because EPA has placed severely low nitrogen and phosphorus limits for point sources into the model and the

model results show that Pennsylvania's allocations for nutrients can be met, does not provide "Reasonable Assurance"

that this approach will be successful. Just because EPA can place these low limits in NPDES permits, does not mean

that there is "Reasonable Assurance" that this approach will be successful. 
 

Response 

Thank you for your comment. Please see the response to comment number 0217.1.001.005.

 

Comment ID 0390-cp.001.006

Author Name: Fultz Fred

Organization: Municipal Authority of the Township of Union, Pennysylvania

More Draconian is that many of the industrial point sources are listed as having nutrient limits that appear to be arbitrary

and are well below the limit of technology. 
 

Response 

Please refer to response to comment 0218.1.001.006.

 

Comment ID 0405.001.004

Author Name: Lagowski Paul

Organization: BAE Systems

EPA cannot provide "Reasonable Assurance" that placing significantly lower limits on point sources (with many

industrial point sources below the limit of technology) will be implemented and successful. Just because EPA has

placed severely low nitrogen and phosphorus limits for point sources into the model and the model results show that

Pennsylvania's allocations for nutrients can be met, does not provide "Reasonable Assurance" that this approach will be
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successful. Just because EPA can place these low limits in NPDES permits, does not mean that there is "Reasonable

Assurance" that this approach will be successful. 
 

Response 

Thank you for your comment. Please see the response to comment number 0217.1.001.005.

 

Comment ID 0418.1.001.010

Author Name: Devine Jon

Organization: Natural Resources Defense Council (NRDC)

a. Gap Filling Strategies and "Reasonable Assurance" Proffered by the States Are Inadequate.

 

Ultimately, the success of the Bay TMDL depends in large measure on EPA's ability to ensure that Bay jurisdictions

provide "reasonable assurance" that their WLAs and LAs are properly allocated and achieved. As EPA indicates,

"reasonable assurance" that WLAs are achieved will be provided by NPDES permit terms that reflect the load reduction

needs of the TMDL.[FN 23] Providing "reasonable assurance" that nonpoint source LAs "will in fact be achieved"

requires considerably more, and more complicated effort. While the TMDL goes some way toward satisfying this

requirement, there is considerable room for firmer, more protective stances with regard to both point and nonpoint

sources. 

 

 

[FN 23] Draft TMDL at p. 7-2. 
 

Response 

EPA agrees that the ultimate success of the Bay TMDL depends in large measure on EPA's ability to ensure that Bay jurisdictions

provide adequate “reasonable assurance” that their wasteload allocations (WLAs) and load allocations (LAs) are properly allocated

and achieved.  The accountability framework, which is a key component of the reasonable assurance for the Bay TMDL, requires

that the jurisdictions include a schedule for implementing the practices and programs identified by the jurisdictions in their

Watershed Implementation Plans, a set of milestones for tracking progress in their implementation and a process that determines if

and when federal actions may have to be employed if the initial allocations are not being achieved.  EPA assessed each

jurisdiction’s WIP to determine whether it is supported by adequate reasonable assurance that the practices and programs identified

by the jurisdiction in its WIP will be implemented as proposed, and that applicable water quality standards will be attained and

maintained.  EPA is confident that this comprehensive, iterative process for determining allocations and making any needed

adjustments based on sound science and tracking results will be successful.

 

Comment ID 0418.1.001.028
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Author Name: Devine Jon

Organization: Natural Resources Defense Council (NRDC)

vii. Over-Reliance on Trading and Offsets Does Not Provide Reasonable Assurance.

 

EPA's approach to reasonable assurance highlighted another important programmatic element discussed in pages 6-7

in Section 8. In finding that the draft state WIPs failed to provide reasonable assurance that programs would achieve

reduction targets, EPA included concerns about overreliance on insufficiently developed trading programs. NRDC

supports EPA's view that it can, in the name of reasonable assurance, adjust allocations where state WIPs are too

speculative in one of several ways, including "[h]eavy reliance on trading to finance reductions and offset growth, but no

commitment to adopt critical trading components such as clear baselines, liability, enforceability, tracking, and

regulatory drivers." [FN 70] 

 

 

[FN 70] TMDL at p. 8-7. 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL.

 

Comment ID 0429-cp.001.004

Author Name: Reeves J.

Organization:  

US EPA & its senior staff on this initiative:  6- should continue persistent and objective push for "reasonable assurance"

that State plans will meet goals. 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL.  For further

information on the reasonable assurance for the Bay TMDL and the accountability framework that is a key component of that

reasonable assurance, please see Section 7 of the Bay TMDL.

 

Comment ID 0432.1.001.011

Author Name: William Neilson John Bell and 

Organization: Pennsylvania Farm Bureau
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5. EPA's expectation that states must provide "reasonable assurance" today that they will fully and timely meet every

phase of their WIP's goals and objectives is unreasonable.

 

EPA has also failed to provide any expressed guidance or criteria that EPA is applying or that states should apply in

assessing whether a state's WIP is providing "reasonable assurance" that the nutrient and sediment reductions goals

will be attained through actions and programs proposed in the WIP or that the state has the capability of carrying out

the actions and programs proposed. In addition to our concern of whether EPA has legal authority to mandate

"reasonable assurance" in state WIPs, we strongly believe the absence of any measured guidance or criteria makes

EPA's determinations largely arbitrary.

 

In addition, actions that have been taken so far by EPA in response to the question suggests that EPA has the bar of

"reasonable assurance" unreasonably and unworkably high. By its actions so far, we believe EPA has equated

"reasonable assurance" to a virtual guarantee by the state that it will enact all future legislation and will commit all

economic resources to fully accomplish every facet of actions and programs proposed in the state's WIP. Such an

interpretation is wholly out of touch with the political realities that arise in the course of normal governmental function

and with the economic and fiscal uncertainties that normally exist in the normal course of national and local economies

and are particularly prevalent in today's economic downturn.

 

In its effort to "save the Bay", EPA must also strive to preserve the livelihoods of those who work and reside in the Bay

watershed. "Reasonable" assurance does not, and should not, mean "absolute" assurance, and EPA should apply a

standard that is much more pragmatic and realistic of political and economic uncertainties than it appears to be

applying. 
 

Response 

EPA respectfully disagrees with the three assertions in this comment – that EPA does not have the legal authority to require the

Watershed Implementation Plans to demonstrate adequate reasonable assurance, that “the absence of any measured guidance or

criteria makes EPA’s determinations largely arbitrary,” and that “EPA has the bar of ‘reasonable assurance’ unreasonably and

unworkably high.” 

 

First, EPA does have the legal authority to require the jurisdictions to provide adequate reasonable assurance in their WIPs.  While

the term “reasonable assurance” does not expressly appear in the CWA or EPA’s TMDL regulations, it has consistently appeared in

EPA TMDL guidance since 1991.  The implicit requirement for reasonable assurance in TMDLs flows legally and logically from

the following two statutory and regulatory provisions:  Section 303(d)(1)(C) of the Clean Water Act and 40 C.F.R. section

122.44(d)(1)(vii)(A)&(B).  The requirement for TMDLs to be supported by reasonable assurance is fundamental to their design and

purpose.  The most basic requirement of a TMDL is that it be “established at a level necessary to implement the applicable water

quality standards.”  This requirement applies not just to the total load constituting the water body’s assimilative capacity, but also to

the components (individually and collectively) of the TMDL equation:  TMDL = wasteload allocations (WLAs) + load allocations

(LAs) + margin of safety.  A WLA cannot be established at a level necessary for the TMDL to meet applicable water quality

standards unless the TMDL’s LAs and other WLAs are also established at water quality standard-implementing levels.  It is the

implied requirement for reasonable assurance that those WLA and LA levels will be met that (1) keeps the TMDL equation

“honest” and (2) gives TMDLs their value and legitimacy as water quality planning and implementation tools.
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Equally important, EPA’s NPDES permitting regulations at 40 C.F.R. section 122.44(d)(1)(vii)(A)&(B) require two things from

permit effluent limits.  First, they must be “derived from, and compl[y] with” applicable water quality standards.  Second, they must

be “consistent with” the assumptions and requirements of a TMDL’s WLA.  The only way an effluent limit can meet both

requirements is for the WLA to be set at a level that (in combination with the other WLAs and LAs in the TMDL) implements

applicable water quality standards.  Without reasonable assurance to ensure that a TMDL’s LAs will be achieved, the permit writer

would have little basis to assume that an effluent limit based on a TMDL’s WLAs (individually or collectively) would be set at a

level derived from, and complying with the applicable water quality standards.

 

Second, EPA’s determination is not arbitrary.  EPA notes that EPA has been working in a cooperative and collaborative manner

with all seven of the Bay jurisdictions for a number of years to establish the Chesapeake Bay TMDL.  Further, EPA had

communicated its expectations for the Phase I Watershed Implementation Plans on numerous occasions, including the letter to the

jurisdictions dated November 4, 2009 and EPA’s April 2, 2010 A Guide for EPA’s Evaluation of Phase I Watershed

Implementation Plans, and had been in regular contact with each of the jurisdictions. 

 

Third, EPA is not requiring an unreasonable or unworkable level of reasonable assurance.  EPA requires that the jurisdictions

provide adequate reasonable assurance that if those allocations are fully implemented in the future, they will fully and timely meet

every phase of their WIP’s goals.

 

Comment ID 0434.1.001.013

Author Name: Pryor Wayne

Organization: Virginia Farm Bureau Federation

IV. Even if EPA Had Approval Authority over Implementation Plans, the Reasonable Assurance Standard Has Not Been

Defined or Promulgated by EPA and Thus Cannot be Used as a Basis to Impose Backstop Allocations. 

 

EPA asserts that one of its primary concerns about the Virginia WIP is lack of "reasonable assurance." "Reasonable

assurance" is a concept that does not exist in either the CWA or EPA regulations. EPA created this concept in its 1997

TMDL guidance. Under that guidance, EPA states that TMDLs should provide "reasonable assurances" that load

allocations will be met if relied upon to establish point source wasteload allocations, and encourages submission of

implementation plans to EPA. But the 1997 Guidance does not define reasonable assurance, nor does it give EPA

authority to require reasonable assurance.[FN6]

 

The "reasonable assurance" concept cannot be used as the primary basis for rejecting Virginia's WIP because it has

not been adequately defined. EPA has never explained how much reasonable assurance is enough, or, alternatively,

how much assurance is reasonable. See, e.g., Enclosure A of EPA Region III Letter to Maryland Secretary of the

Department of Natural Resources, September 11, 2008, "Neither the Clean Water Act nor EPA's regulations provide a

definition of 'reasonable assurance.'" Absent such an explanation, Virginia has no guideposts by which to measure its

nonpoint source reduction strategies.
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Recognizing the need for a clear answer to these "how much is enough" questions, EPA added a definition of

reasonable assurance to its TMDL rule revisions in July 2000. Under that definition, reasonable assurance of nonpoint

source reductions hinged on a test that focused, among other factors, on whether the proposed control actions would

be "implemented as expeditiously as practicable" and "accomplished through reliable and effective delivery

mechanisms."[FN7]

 

After more than four years in the making, EPA's 2000 definition of "reasonable assurance" never took effect. Before the

final rule was even published in the Federal Register, Congress used a spending prohibition to bar EPA from

implementing it due to significant concerns about many aspects of the rule. Subsequent lawsuits, review by the National

Research Council, and further deliberations by the Agency eventually led to withdrawal of the rule in 2003.

 

Around this same time, EPA proposed a replacement Watershed Rule.[FN8] In this replacement rule, EPA abandoned

its 2000 definition of reasonable assurance, opting instead for the following:

 

EPA is proposing ... to require that a jurisdiction submit as part of its TMDL supporting analysis and documentation a

demonstration that the load allocation is "practicable" (i.e., that it can be accomplished using available and achievable

methods).

 

                                                             ***

In requiring jurisdictions to submit supporting analysis and documentation that the load allocations are practicable, EPA

is intending that jurisdictions would show that they have considered whether the TMDL's load allocation to nonpoint

sources are achievable based on currently available information regarding both the technical feasibility of the practice or

management measures but also the likelihood that they would be implemented based on economic, social and cultural

considerations."[FN9]

 

This renewed focus on practicability (already a component of the existing TMDL rules) marked a dramatic change in

EPA's approach to reasonable assurance, which was in part a reaction to the lawsuits over the 2000 rule and in part the

result of significant additional outreach to the public between October and December 2001. (EPA hosted five listening

sessions around the country during this period.)

 

The Watershed Rule reflects the latest official position taken by EPA on reasonable assurance; but, like the 2000 rule,

the Watershed Rule never took effect.[FN10] As a result, Virginia does not have any guideposts from EPA by which to

measure their nonpoint source reduction strategies.

 

EPA's reliance on the undefined "reasonable assurance" concept to reject Virginia's WIP is essentially the application of

an unpromulgated rule. Imposition of the backstop consequences against Virginia for failure to provide "reasonable

assurance" is an abuse of EPA's authority. Before EPA can compel states to provide reasonable assurance that their

proposed nonpoint source reductions will be achieved, then EPA first must go through a notice-and-comment

rulemaking process (as it has attempted twice before) to define how this standard may be met.

 

A TMDL is merely the sum of the load allocation and the wasteload allocation for a pollutant. The statute requires that

the TMDL be set at a "lever necessary to meet water quality standards. A level is a number. Nothing in the statute gives

EPA the authority to judge how that level is to be met. How a TMDL is to be met is an implementation issue, which is

outside of EPA's authority.
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[FN6]  ''New Policies for Establishing and Implementing Total Maximum Daily Loads" (1997) (noting that "Section 303(d)

does not establish any new implementation authorities beyond those that exist elsewhere in State, local, Tribal, or

Federal law").

 

[FN7]  "For nonpoint sources ... the demonstration of reasonable assurance must show that management measures or

other control actions to implement the load allocations contained in each TMDL meet the following four-part test: they

specifically apply to the pollutant(s) and the water body for which the TMDL is being established; they will be

implemented as expeditiously as practicable; they will be accomplished through reliable and effective delivery

mechanisms; and they will be supported by adequate water quality funding." 65 Fed. Reg. 43,586, 43,663 (July 13,

2000) (to be codified at 40 C.F.R. §130.2(p)). 

 

[FN8] EPA released a deliberative draft of this rule on January 10, 2003.

 

[FN9] Watershed Rule at pp. 90-91 (emphasis added).

 

[FN10] In April 2005, EPA officially abandoned this rulemaking    
 

Response 

Thank you for your comment. Please see the response to comment number 0230.1.001.026.

 

Comment ID 0436.1.001.003

Author Name: Clark Stan

Organization: Hampton Roads Planning District Commission (HRPDC), Chesapeake, Virginia

At the Commission meeting on October 20, 2010, the HRPDC acted to endorse the following position and attached

comments. 

 

--The EPA has not provided reasonable assurance that the urban runoff sector allocations can be achieved by 2025. 
 

Response 

This comment is duplicative of comment number 0265.1.001.003.  Please see the response to comment number 0265.1.001.003.

 

Comment ID 0436.1.001.010

Author Name: Clark Stan

Organization: Hampton Roads Planning District Commission (HRPDC), Chesapeake, Virginia
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II. EPA HAS NOT PROVIDED REASONABLE ASSURANCE THAT THE URBAN RUNOFF SECTOR ALLOCATIONS

CAN BE ACHIEVED BY 2025

 

Virginia's September 2010 draft Phase I Watershed Implementation Plan (WIP) proposed allocations for the urban

runoff sectors in the James and York river basins that would have required the Localities to reduce TP loads from their

MS4s in the James River and York River basins by an average of 77 and 79 percent, respectively, from current

loads.[FN 1] The TMDL rejects the basin sector allocations proposed in the WIP, and in their place proposes backstop

allocations that reduce the overall James and York basin allocations proposed in the WIP and transfers portions of the

point source allocations to the agriculture, onsite septic system, and urban runoff sectors.[FN 2] The backstop

allocations offer some relief for the urban runoff sector (54 and 59 percent TP reductions in the James River and York

River basins, respectively), but not nearly enough to provide reasonable assurance that the allocations can be attained

by 2025. In fact, the following analysis of the controls that would have to be implemented to attain the backstop

allocations for the James and York basin urban runoff sectors show that they are not achievable by that date.

 

[FN 1] The WIP allocations for TN and sediment would have required significant urban runoff source sector load

reductions as well, but load reductions that would have been required by the TP allocations were the greatest of the

three allocations.

 

[FN 2] The backstop allocations are based on EPA’s finding that the WIP failed to (1) contain sufficient commitments to

provide reasonable assurance that Virginia would achieve the allocations for the agriculture and onsite septic system

source sectors, and (2), in the James River, provide for compliance with the chlorophyll-a criteria. 
 

Response 

This comment is duplicative of comment number 0265.1.001.010.  Please see the response to comment number 0265.1.001.010.

 

Comment ID 0440.1.001.005

Author Name: Land Larry

Organization: Virginia Association of Counties (VACo)

--"Reasonable Assurance:" Comments express concern about "reasonable assurance" as a standard used by EPA to

evaluate adequacy of state Watershed Implementation Plans (WIPs). Many stakeholders have expressed concern that

the standard is vague and can be applied too arbitrarily. 
 

Response 

Thank you for your comment. Please see the response to comment number 0230.1.001.026.

 

Comment ID 0440.1.001.011
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Author Name: Land Larry

Organization: Virginia Association of Counties (VACo)

5.) Governance: "Accountability" and "Reasonable Assurance", and the time frame for issuing the TMDL

 

Section 7 of the DRAFT document provides a narrative relating to the "reasonable assurance and the accountability

framework." Because the meaning of "reasonable assurance" remains vague, the term has generated much discussion

in Virginia. Because EPA has provided little information to help states understand when the requirement relating to

"reasonable assurance" is satisfied in each state's Phase I Draft Watershed Implementation Plan (WIP), VACo is

concerned that the "reasonable assurance" standard will be applied arbitrarily based upon the subjective judgments by

reviewers at EPA.

 

It is VACo's understanding that there is no regulatory definition of "reasonable assurance," although one was proposed,

and subsequently withdrawn in 2000 following a public comment process that generated considerable opposition from

diverse stakeholders. (Withdrawal of Revisions to the Water Quality Planning and Management Regulation and

Revisions to the National Pollutant Discharge Elimination System Program in Support of Revisions t the Water Quality

Planning and Management Regulation 68 Fed. Reg. 13,608, 13,609 [March 19, 2003]). Without a regulatory definition

of "reasonable assurance" that has been incorporated into the Federal Code of Regulations, VACo questions the

authority of EPA to establish "reasonable assurance" in the TMDL process as a standard for approving each WIP

submitted by states in the Chesapeake Bay watershed. 
 

Response 

Thank you for your comment. Please see the response to comment number 0230.1.001.026.

 

Comment ID 0442.1.001.009

Author Name: Drzyzgula Cathy

Organization: Metropolitan Washington Council of Governments (COG)

7. EPA and States Should Avoid Locking Extensive Stormwater Retrofits into Place at this Point in the Process

 

For all the reasons cited above -- lack of cost-benefit analysis; lack of viable funding mechanisms; uncertainties

regarding the accuracy of local loading assumptions (ref. Section 5.8 Phase 5 Chesapeake Bay WSM), and the

existence of timing, physical feasibility and other constraints -- it is premature and possibly self-defeating for the

TMDL/Phase I WIP documents to propose specific levels of stormwater retrofits. Doing so would violate EPA's

reasonable assurance standard since implementation levels cannot be assured at this time. It may or may not be

possible to do so in the Phase II WIPs, depending on the extent to which these questions have been answered and the

various issues addressed (ref. Section 7.1 Reasonable Assurance, & 7.2 Accountability Framework). Also, there are still

many questions regarding the accuracy of loads attributed to the stormwater sector; in particular, whether loads outside

of the MS4 areas contribute loads to those sectors.  
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Response 

Thank you for your comment.  Please see the response to comment number 0463.1.001.005.

 

Comment ID 0443.2.001.001

Author Name: Moore Shannon

Organization: Frederick County Government

The County provides the following comments on the Executive Summary of the TMDL: p.6: "When EPA establishes or

approves a TMDL that allocates pollutant loads to both point and nonpoint sources, it determines whether there is a

"reasonable assurance" that the nonpoint source load allocations will be achieved and water quality standards will be

attained. Reasonable assurance for the Chesapeake Bay TMDL is provided by the numerous federal, state and local

regulatory and non-regulatory programs identified in the accountability framework that EPA believes will result in the

necessary point and nonpoint source controls and pollutant reduction programs."

 

--MDE is not in a position to guarantee reasonable assurance that it can meet the goals of the TMDL as it has passed

through most stormwater and wastewater requirements to municipalities that have not yet had chance to comment.

Frederick County believes that based on the extensiveness of requirements passed on to municipalities through the

Maryland WIP makes Frederick County believe that municipalities will not be able to provide this assurance. 
 

Response 

EPA understands your concern with the County’s ability and responsibility to implement the stormwater measures contained in

Maryland’s Phase I Watershed Implementation Plan developed by MDE.  The Bay TMDL is employing an adaptive

implementation approach that will provide an opportunity to assess at specific milestones the ability of the various sectors to

achieve their targeted pollutant reductions. The results of the progress documented at these milestones will allow the Bay

jurisdictions to reassess their strategies, to reassess their proposed allocations, identify alternative reasonable assurance options and

to potentially identify viable funding sources for stormwater measures.  However, it must be clear that EPA is committed to using

any necessary enforcement action at its disposal to assure that the Bay jurisdictions successfully implement the Bay TMDL, as

described in Section 7 of the Bay TMDL.

 

EPA also notes, with respect to substantive comments regarding individual jurisdictions’ Phase I WIPs, that the WIPs submitted by

each jurisdiction are part of the accountability framework outlined in the Chesapeake Bay Protection and Restoration Executive

Order 13508.  The WIPs help ensure implementation of the Chesapeake Bay Total Maximum Daily Load (TMDL) but are not an

approvable part of the TMDL.  Because this public comment period is specific to EPA’s Chesapeake Bay TMDL, specific

comments on each jurisdiction’s WIP should be directed to the appropriate jurisdiction for consideration.  EPA has forwarded this

comment to the appropriate jurisdiction for consideration as part of its WIP.
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Comment ID 0463.1.001.001

Author Name: Sharma Lalit

Organization: City of Alexandria, Virginia

1. Consideration of Financial and Economic Issues

 

The TMDL must consider financial and economic issues associated with implementing the measures at the local level in

order for there to be Reasonable Assurance (Section 7.2, #3). There is currently no legal authority or funding for many

of the measures in the WIP or the Backstop (Section 8) and no additional funding available to implement additional

measures during this time of fiscal constraints. Cost effectiveness and impacts to local water quality must be

considered. Diversion of financial resources will impact our already strained school system, emergency and medical

response equipment and personnel, and basic services for residents. 
 

Response 

To the extent the comment relates to questions on funding, please refer to response to comment 0038.1.001.024.  To the extent the

comment relates to the need for a cost analysis, please refer to response to comment 0139.1.001.017.

 

Comment ID 0467.1.001.006

Author Name: Williams Shannon

Organization: The Harrisburg Authority, Harrisburg, Pennsylvania

C. EPA cannot require either or both the Bay TMDL or state submitted Watershed Implementation Plans ("WIPs") to

meet a "reasonable assurance" standard given that the term "reasonable assurance" is neither defined in the Clean

Water Act nor its implementing regulations. EPA has also not provided guidance on how such standard is to be

evaluated. 
 

Response 

Thank you for your comment. Please see the response to comment number 0230.1.001.026.

 

Comment ID 0473.1.001.009

Author Name: Pechart Michael

Organization: Pennsylvania Department of Environmental Protection and Department of Agriculture

--Reasonable assurance is further supported by recent regulatory initiatives, including:
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- Chapter 102, Erosion and Sediment Control regulations to regulate animal heavy use areas and establish

requirements for greater than 25 percent cover within 100 feet of a stream;

- Increased environmental requirements in the Manure Management Manual;

- A Water Quality Initiative to provide regional compliance and inspection actions for CAFO, stormwater, and agricultural

regulatory programs. 
 

Response 

EPA agrees that these recent regulatory initiatives help support reasonable assurance.  Please refer to Section 8 of the final TMDL

regarding EPA’s evaluation of each jurisdictions’ WIPs and backstops for Pennsylvania.

 

Comment ID 0496.1.001.001

Author Name: Allsbrook Lynn

Organization: City of Hampton, Virginia, Department of Public Works

--The EPA has not provided reasonable assurance that the urban runoff sector allocations can be achieved by 2025. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0265.1.001.010.

 

Comment ID 0496.1.001.007

Author Name: Allsbrook Lynn

Organization: City of Hampton, Virginia, Department of Public Works

II. EPA HAS NOT PROVIDED REASONABLE ASSURANCE THAT THE URBAN RUNOFF SECTOR ALLOCATIONS

CAN BE ACHIEVED BY 2025

 

Virginia's September 2010 draft Phase I Watershed Implementation Plan (WlP) proposed allocations for the urban

runoff sectors in the James and York river basins that would have required the Localities to reduce TP loads from their

MS4s in the James River and York River basins by an average of 77 and 79 percent, respectively, from current loads.

[FN1] The TMDL rejects the basin sector allocations proposed in the WIP, and in their place proposes backstop

allocations that reduce the overall James and York basin allocations proposed in the WIP and transfers portions of the

point source allocations to the agriculture, onsite septic system, and urban runoff sectors.[FN2] The backstop

allocations offer some relief for the urban runoff sector (54 and 59 percent TP reductions in the James River and York

River basins, respectively), but not nearly enough to provide reasonable assurance that the allocations can be attained

by 2025. In fact, the following analysis of the controls that would have to be implemented to attain the backstop

Chapter 1 – Comments and Responses Reasonable Assurance

127312/27/2010 06:44 PM EST



 

allocations for the James and York basin urban runoff sectors show that they are not achievable by that date. 

 

[FN1] The WIP allocations for TN and sediment would have required significant urban runoff source sector load

reductions as well, but load reductions that would have been required by the TP allocations were the greatest of the

three allocations.

 

[FN2] The backstop allocations are based on EPA's finding that the WIP failed to (1) contain sufficient commitments to

provide reasonable assurance that Virginia would achieve the allocations for the agriculture and onsite septic system

source sectors, and (2), in the James River, provide for compliance with the chlorophyll-a criteria. 
 

Response 

This comment is duplicative of comment number 0265.1.001.010.  Please see the response to comment number 0265.1.001.010.

 

Comment ID 0497.1.001.003

Author Name: Hobbs Jack

Organization: Town of Amherst, Virginia

EPA is considering these potential cuts under a new EPA guidance letter on "reasonable assurance" and EPA's initial

view that Virginia has given inadequate assurance that nonpoint sources (e.g., agricultural sources) will reduce their

nutrient loads according to plan. We disagree with EPA's initial view given Virginia's good track record of achieving

nonpoint reductions. We also question whether EPA's unpromulgated reasonable assurance guidance is even legal

given that operates as if EPA's previously proposed but withdrawn reasonable assurance regulation had actually been

put into effect. 
 

Response 

Thank you for your comment. Please see the response to comment number 0184.1.001.003.

 

Comment ID 0504.1.001.003

Author Name: Elliott James

Organization: Citizens Advisory Committee to the Chesapeake Executive Council

EPA may consider using Clean Water Act 319 grant funds to match state funds for contracting third party verifications

and technical support to the agriculture community. EPA may consider this type of enforcement reporting and

verification mechanisms as levels of reasonable assurance and these types of reporting activities would be excellent

avenues for citizen engagement and accountability. 
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Response 

Thank you for your comment.  EPA believes that using Clean Water Act section 319 grant funds to assist in tracking progress in

nonpoint source reductions is a potentially viable approach to provide technical support to the agriculture community.  EPA also

agrees that this process for tracking and reporting progress in nonpoint source reductions could be potentially positive vehicle for

citizen engagement.

 

Comment ID 0515.1.001.006

Author Name: Crumb Edward

Organization: Binghamton-Johnson City Joint Sewage Board

E. The EPA Provides No "Reasonable Assurance" that the TMDL Will Lead to Attainment of WQ Goals

 

The EPA gives no "reasonable assurance" that meeting the TMDL's standards will lead to attainment of any particular

level of WQ standards or promote the goals of Bay restoration within any of the 92 individual Bay segments covered by

the TMDL. To be complete, the TMDL must specifically address and expressly state the applicable WQ standard and

restoration goals for each of the 92 Bay segments covered by the TMDL. To the extent it does not do so, the allocations

to New York and other jurisdictions are arbitrary because the specific standards and goals are undefined. A TMDL that

cannot meet its intended goals, or does not clearly state its specific goals, serves no one. The TMDL provides no data

or explanation indicating that the EPA has run CBWM scenarios sequentially removing the allocated loadings from

identified source sectors (i.e., aerial deposition, WWTPs, MS4s/CSOs/stormwater, agriculture, rural/septic tanks, and

open land/water) to demonstrate the extent to which the proposed WLAs and load allocations ("LAs") to each source

identified in the TMDL are sufficient to meet "end goal" WQ. Additionally, if the cumulative effect of removal of nutrients,

sediment, and other pollutants is a change in the extent to which Bay tributary rivers and streams can metabolize and/or

neutralize remaining contaminants and "self-clean", the CBWM modeling does not reflect changing (i.e., reducing)

Delivery Coefficients over time. (There may be unintended consequences, as well: for example, if major reductions are

made in sediment loadings and resuspension, one might expect that the Bay and its tributaries may thereafter have a

reduced ability to bind and settle-out phosphorus).

 

The EPA's approach under the TMDL is somewhat inconsistent and paradoxical. On one hand, the EPA looks to the

Bay watershed jurisdictions to develop WIPs to carry-out compliance with overall allocations the EPA has determined

for each jurisdiction. On the other hand, the EPA assigns specific WLAs to point sources in Section 9 of the TMDL - to

be effective even in the absence of EPA-determined deficiencies in the WIPs that would trigger a given menu of

"backstop allocations" as described in TMDL Section 8. Moreover, the EPA condemns the draft WIP-Is of most of the

jurisdictions on the basis that they fail to provide adequate or reasonable assurance of timely accomplishment, yet the

EPA provides no such assurance as to the TMDL itself. 
 

Response 

EPA respectfully disagrees with your comment implying that implementation of the Chesapeake Bay TMDL will not result in the
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attainment of all applicable water quality standards in the 92 segments impaired by nitrogen, phosphorus, and sediment. EPA agrees

that “the TMDL must specifically address and expressly state the applicable WQ standard and restoration goals for each of the 92

Bay segments covered by the TMDL.”  As described in the TMDL, that is exactly the process that EPA followed in the

establishment of the Bay TMDL.  The suite of models applied throughout the watershed evaluated a wide range of management

scenarios that reduced pollutant loadings from a variety of point and nonpoint sources. These models evaluated in great detail the

specific sources of these pollutants, their fate and transport throughout the watershed, and their relative contribution to the water

quality conditions of the 92 impaired segments in the tidal segments. Working with the Bay jurisdictions, EPA provided pollutant

allocations by jurisdiction, major basin and impaired segment-shed necessary to meet applicable water quality standards. EPA does

not agree that it is necessary to run the CBWM sequentially reducing each sector in order to determine the relative effect of each.

Each source is tracked separately through every CBWM scenario.  Contrary to your comment, the delivery factors do change due to

reductions in loads and this change makes the response non-linear meaning that the series of runs you suggest would not provide the

relative effect of each source sector.

 

The Bay jurisdictions have used these pollutant allocations to guide the development of their Phase I Watershed Implementation

Plans (WIPs). EPA worked with each jurisdiction to fill reasonable assurance gaps if necessary, and where appropriate applied

backstop allocations to meet these goals. The Bay TMDL is employing an adaptive implementation approach that will provide an

opportunity to assess at specific milestones the ability of the various sectors to achieve their targeted pollutant reductions. The

results of the progress documented at these milestones will allow the jurisdictions to reassess their strategies, to refine as needed

their proposed allocations, and identify alternative reasonable assurance options if necessary.  Finally, EPA notes that the TMDL

allocations have been significantly revised based in part of the submission of the Final Phase I WIPs by the States and consideration

of comments including this one.  Please refer to Section 8 of the final TMDL.

 

Comment ID 0516.1.001.020

Author Name: Winegrad Gerald

Organization: Senior Bay Scientists and Policy Makers for the Bay

We all firmly believe that the 25 items [see comment 0516 for all 25 items] outlined above are essential if there is to be

any reasonable assurance that the nutrient and sediment reductions necessary to restore the Chesapeake Bay will be

achieved under the current planned timelines. It will never be easier or less expensive than now. We are hopeful that

the EPA will adhere to its TMDL deadlines and those for state WIPs and that you will require each state to adopt the

above measures in their Phase I Watershed Implementation Plans and begin a new period where the Chesapeake Bay

and its living resources are not subjected to the continuing death by a thousand cuts and are sacrificed on the altar of

political expediency. 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL.

 

Comment ID 0523.1.001.003
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Author Name: Steidel Robert

Organization: City of Richmond, Virginia

We have significant concerns with EPA's Draft TMDL and object to EPA's proposed ''backstop" actions against the

Commonwealth of Virginia and our facility. EPA proposes to cut our facility's stringent nutrient wasteload allocations

("WLAs'') currently set forth in Virginia's EPA-approved Water Quality Management Planning Regulation, 9VAC25-720,

and Chesapeake Bay Watershed General Permit Regulation, 9VAC25-820 (collectively, the "Virginia Regulations").

 

EPA is considering these potential cuts under a new EPA guidance letter on "reasonable assurance" and EPA's initial

view that Virginia has given inadequate assurance that nonpoint sources (e.g., agricultural sources) will reduce their

nutrient loads according to plan. We disagree with EPA's initial view given Virginia's good track record of achieving

nonpoint reductions. We also question whether EPA's unpromulgated reasonable assurance guidance is even legal

given that EPA previously proposed, but withdrew reasonable assurance regulation. 
 

Response 

Thank you for your comment. Please see the response to comment number 0184.1.001.003.

 

Comment ID 0538.2.001.001

Author Name: Charles Mark

Organization: City of Rockville, Maryland

U.S. EPA should induce the States to expand their nonpoint source regulatory programs. 

 

Section 7, Reasonable Assurance and Accountability Framework, states: "without a demonstration of reasonable

assurance that nonpoint source allocations will be met, a TMDL would have to assign all necessary reductions to the

point sources." Rockville believes the opposite should also hold true, if the States' cannot demonstrate that reductions

from point sources are feasible, the States should consider further reductions from the nonpoint sources. While EPA

lacks the ability to directly regulate nonpoint sources such as agriculture, non-urban stormwater, and forestry activities,

EPA still has a responsibility to offer reasonable assurances that a TMDL is implementable. Therefore, where further

reductions of point sources are infeasible, EPA should direct States to consider further options to obtain greater load

reductions from the nonpoint sources.

 

Included with these comments are the City of Rockville's comments made to the State of Maryland on their Draft

Watershed Implementation Plan. These comments raise several concerns about the administrative, financial, and

technical shortcomings associated with relying predominantly on increased point source controls to implement this

TMDL. Considering these concerns, EPA should request that Maryland and the other states reconsider implementation

strategies to strike a more appropriate balance between point and nonpoint sources. 
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Response 

With respect to substantive comments made to the State of Maryland, EPA notes that the WIPs submitted by each jurisdiction are

part of the accountability framework outlined in the Chesapeake Bay Protection and Restoration Executive Order 13508.  The WIPs

help ensure implementation of the Chesapeake Bay Total Maximum Daily Load (TMDL) but are not an approvable part of the

TMDL.  Because this public comment period is specific to EPA’s Chesapeake Bay TMDL, specific comments on each

jurisdiction’s WIP should be directed to the appropriate jurisdiction for consideration.  EPA has forwarded this comment to the

appropriate jurisdiction for consideration as part of its WIP.  With respect to the remainder of the comment, EPA has been working

in a cooperative and collaborative manner with all seven of the Bay jurisdictions for a number of years to establish the Chesapeake

Bay TMDL.  Further, EPA had communicated its expectations for the Phase I Watershed Implementation Plans on numerous

occasions, including the letter to the jurisdictions dated November 4, 2009 and EPA’s April 2, 2010 A Guide for EPA’s Evaluation

of Phase I Watershed Implementation Plans, and had been in regular contact with each of the jurisdictions.

 

Comment ID 0546.1.001.003

Author Name: Cameron Beverly

Organization: City of Fredericksburg, Virginia

EPA is considering these potential cuts under a new EPA guidance letter on "reasonable assurance" and EPA's initial

view that Virginia has given inadequate assurance that nonpoint sources (e.g., agricultural sources) will reduce their

nutrient loads according to plan. We disagree with EPA's initial view given Virginia's good track record of achieving

nonpoint reductions. We also question whether EPA's unpromulgated reasonable assurance guidance is even legal

given that operates as if EPA's previously proposed but withdrawn reasonable assurance regulation had actually been

put into effect. 
 

Response 

Thank you for your comment. Please see the response to comment number 0184.1.001.003.

 

Comment ID 0548.1.001.005

Author Name: Smith Brooks

Organization: Utility Water Act Group

4. UWAG opposes EPA's mandate of reasonable assurance and EPA's threat of backstop allocations for states with

insufficient reasonable assurance.

 

As part of the Bay TMDL proceeding, EPA has demanded that states demonstrate "reasonable assurance" that

nonpoint source loading reductions will be achieved. Without such a demonstration, EPA has threatened "to assign all

necessary reductions to the point sources." See Bay TMDL at 7-2. This threat is born out by the partial and full backstop
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allocations set forth in the draft TMDL.

 

Because of significant deficiencies in plans presented to resolve gaps in authority, staff, funding and accountability

systems, and on the basis of the criteria discussed below and EPA's best professional judgment, EPA determined that

none of the seven watershed jurisdictions' draft [implementation plans] provided adequate reasonable assurance that

programs would be implemented to achieve reduction targets. 

 

Bay TMDL at 8-6.  

 

As a result of these alleged deficiencies, EPA rejected the allocation schemes presented by the states in their

watershed implementation plans ("WIPs") and established alternative, more stringent allocation schemes in their place.

"Although a number of backstop options existed, EPA primarily relied on decreasing the WLAs to the point sources."

Bay TMDL at 8-9. In addition to proposing these more stringent allocations to account for alleged deficiencies in the

states' plans, EPA also threatened "full backstop allocations" - specifically reserving the option to apply these

allocations "if EPA determines that a jurisdiction's final Phase I WIP is weaker than its draft Phase I WIP and requires

additional backstop actions to ensure that point and nonpoint source reductions sufficient to meet WLAs and LAs are

achieved and maintained." Bay TMDL at 8-17.

 

The inherent problem with EPA's approach is that the Agency failed to articulate an objective standard by which to

assess "reasonable assurance." Absent such a standard, states cannot meaningfully "shoot for success." Worse, EPA

is left with virtually unfettered and subjective discretion to decide "how much is enough."

 

By way of example, Virginia's point source contribution of TSS is less than 1% of the total loading. Moreover, as EPA

acknowledged, Virginia's allocation scheme for achieving EPA's target loads for sediment was 12% better than

necessary. However, instead of leaving this aspect of Virginia's WIP in place, EPA proposed an alternative scheme that

significantly reduced the allocations assigned to point sources. Since these sources comprise less than 1% of the total

loading, the reductions make no appreciable difference on EPA's modeling outputs. In other words, EPA's alternative

scheme would force additional reductions from point sources without any corresponding environmental benefits (and

without any consideration of the cost or feasibility of the reductions that EPA proposed). Such an outcome should not

be allowed to stand, either as a matter of sound science or good public policy.

 

EPA is correct that the concept of reasonable assurance has been in place for many years, but the fundamental

problem with the concept is that it has never officially been defined. More specifically, EPA has never explained how

much reasonable assurance is enough, or, alternatively, how much assurance is reasonable. Absent such an

explanation, the states in the Bay watershed that are subject to the TMDL have no guideposts by which to measure

their nonpoint source reduction strategies.

 

Consider, for example, a state that provides incentive funding for nonpoint source best management practices through

legislative budget allocations that are revisited every 2 years.  Are the reductions from these best management

practices "reasonably assured" even though long-term funding for these practices is not guaranteed? [FN 3] 

 

Recognizing the need for a clear answer to these "how much is enough" questions, EPA added a definition of

reasonable assurance to its TMDL rule revisions in July 2000. Under that definition, reasonable assurance of nonpoint

source reductions hinged on a test that focused, among other factors, on whether the proposed control actions would
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be "implemented as expeditiously as practicable" and "accomplished through reliable and effective delivery

mechanisms." [FN 4]

 

After more than four years in the making, EPA's 2000 definition of "reasonable assurance" never took effect. Before the

final rule was even published in the Federal Register, Congress used a spending prohibition to bar EPA from

implementing it due to significant concerns about many aspects of the rule. Subsequent lawsuits, review by the National

Research Council, and further deliberations by the Agency eventually led to withdrawal of the rule in 2003.

 

Around this same time, EPA proposed a replacement Watershed Rule. [FN 5] In this replacement rule, EPA abandoned

its 2000 definition of reasonable assurance, opting instead for the following:

 

EPA is proposing … to require that a jurisdiction submit as part of its TMDL supporting analysis and documentation a

demonstration that the load allocation is "practicable" (i.e., that it can be accomplished using available and achievable

methods).

 

                                                ***

 

In requiring jurisdictions to submit supporting analysis and documentation that the load allocations are practicable, EPA

is intending that jurisdictions would show that they have considered whether the TMDL's load allocation to nonpoint

sources is achievable based on currently available information regarding both the technical feasibility of the practice or

management measures but also the likelihood that they would be implemented based on economic, social and cultural

considerations." [FN 6]

 

This renewed focus on practicability (already a component of the existing TMDL rules) marked a dramatic change in

EPA's approach to reasonable assurance, which was in part a reaction to the lawsuits over the 2000 rule and in part the

result of significant additional outreach to the public between October and December 2001 (EPA hosted five listening

sessions around the country during this period).

 

The Watershed Rule reflects the latest official position taken by EPA on reasonable assurance; but, like the 2000 rule,

the Watershed Rule never took effect.[FN 7] As a result, states continue to lack any guideposts from EPA by which to

measure their nonpoint source reduction strategies.

 

If EPA intends to use the threat of backstop allocations in the Bay TMDL to compel states to provide reasonable

assurance that their proposed nonpoint source reductions will be achieved, then EPA first must go through a notice-

and-comment rulemaking process (as it has attempted twice before) to define how this standard may be met. Unless

and until EPA does so, it would be an abuse of authority to impose the partial or full backstop allocations against states

for failing to provide reasonable assurance, as EPA has threatened in the draft TMDL.          

 

 

[FN 3]  This precise question was posed by the Virginia Assistant Secretary of Natural Resources to EPA on December

17, 2009, as part of the first Virginia Stakeholder Advisory Group meeting convened to address the forthcoming Bay

TMDL. EPA confessed that it had no answer to this question. 

[FN 4] "For nonpoint sources … the demonstration of reasonable assurance must show that management measures or

other control actions to implement the load allocations contained in each TMDL meet the following four-part test: they
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specifically apply to the pollutant(s) and the waterbody for which the TMDL is being established; they will be

implemented as expeditiously as practicable; they will be accomplished through reliable and effective delivery

mechanisms; and they will be supported by adequate water quality funding." 65 Fed. Reg. 43,586, 43,663 (July 13,

2000) (to be codified at 40 C.F.R. §130.2(p)). 

[FN 5] EPA released a deliberative draft of this rule on January 10, 2003. 

[FN 6] Watershed Rule at pp. 90-91 (emphasis added). 

[FN 7] In April 2005, EPA officially abandoned this rulemaking. 
 

Response 

Thank you for your comment. Please see the response to comment number 0230.1.001.026.

 

Comment ID 0565.1.001.002

Author Name: Faggert Pamela

Organization: Dominion Resources Services, Inc.

C. Reasonable Assurances

 

We understand that the EPA has some outstanding questions regarding the provision of "reasonable assurances" in the

state WIPs. We appreciate the complicated nature of determining what may constitute reasonable assurances. It is our

belief that the success of the Chesapeake Bay restoration will depend on having policies in place that maintain the

assigned cap loadings over time. Therefore, we urge the EPA to forego inequitable actions that may result in short-

term, yet unsustainable progress. Instead we encourage the development of a long-term, equitable solution that allows

the Chesapeake Bay jurisdictions not only to meet the cap allocations, but to maintain those allocations over time. 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL.  EPA intends the

Chesapeake Bay TMDL to have a significant impact on the health of the Bay.

 

Comment ID 0586.1.001.002

Author Name: Fischer Micaela

Organization: The Pew Environment Group

Overview

The Pew Environment Group offers these comments on one specific aspect of the Chesapeake Bay TMDL-that dealing

with the control of nutrients from animal agriculture. As such, these comments are not meant to offer a judgment on the

overall adequacy of the draft TMDL or the individual state WIPs. They do, however, suggest policy options that we
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believe all the Bay states as well as EPA should utilize to achieve the necessary reductions in release of key pollutants.

 

The purpose of the overall Chesapeake Bay TMDL and each state WIP is to lay out a specific strategy for achieving

reductions in nitrogen, phosphorus and sediment sufficient to meet standards for the Bay and its tributaries. Though a

number of commenters have argued otherwise, this "pollution diet," as the Agency is calling it, is flexible. Each state

may achieve the necessary reductions in the manner it sees fit, curbing releases from the myriad of sources that range

from municipal wastewater treatment plants and urban runoff to combined sewer overflows and agricultural sources.

Under the authorities of the Clean Water Act and the mandate of the President's Executive Order on the Chesapeake

Bay, EPA's duty is to determine whether these plans offer "reasonable assurances" that reduction goals will be met.

Where such assurances are lacking, the Agency itself must step in, supplementing state regulation with appropriate and

effective "backstops." 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL.  EPA intends the

Chesapeake Bay TMDL to have a significant impact on the health of the Bay.

 

Comment ID 0590.1.001.003

Author Name: Chavez Jennifer

Organization: Earthjustice et al.

2. Reasonable Assurances: EPA's proposal to rely on voluntary as well as mandatory programs to provide "reasonable

assurance" that nonpoint source load allocations will be achieved is unlawful and arbitrary. The Act requires TMDLs to

be adequate to implement all applicable water quality standards. It does not allow EPA to make such implementation

optional via reliance on voluntary programs. Further, it is arbitrary and irrational for EPA to find that voluntary programs

provide any assurance at all - much less reasonable assurance - that nonpoint load allocations will be achieved. EPA

and the Chesapeake Bay states have relied on voluntary nonpoint source control programs for decades, and the result -

as the proposed TMDL document itself concedes - is failure to achieve anything close to the nonpoint load reductions

needed to implement water quality standards.

 

EPA also incorrectly asserts (at 7-1) that the existence of the NPDES regulatory program and issuance of NPDES

permits provides the requisite reasonable assurance that the WLAs in the TMDL will be achieved. The mere existence

of the NPDES program and issuance of permits has already proven ineffective because of the states' failure in practice

to include enforceable limits that implement existing TMDLs. Moreover, the existence of these programs will not provide

reasonable assurances unless EPA commits to rigorous oversight and implementation of the program and permits to

ensure that each permit contains enforceable limits that implement the TMDLs. EPA itself has refused to include strong,

enforceable language for TMDL implementation in EPA-issued NPDES permits for MS4 systems, and absent such

language there is no assurance that WLAs for such systems will be achieved. 
 

Response 
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Thank you for your comment.  Please see the response to comment numbers 0217.1.001.005, 0230.1.001.026 and 0432.1.001.011.

 

Comment ID 0591.1.001.011

Author Name: Shields M.

Organization:  

Before EPA establishes or approves a TMDL that allocates pollutant loads to both point and nonpoint sources, it must

determine whether there is reasonable assurance that the nonpoint source LAs will, in fact, be achieved and WQS will

be attained (USEPA 1991a). If the reductions embodied in LAs are not fully achieved, the collective reductions from

point and nonpoint sources will not result in attainment of the WQS. Where are the assurances in this plan? 
 

Response 

Thank you for your comment.  Section 7 of the Chesapeake Bay TMDL describes in detail EPA’s determination that adequate

reasonable assurance exists for the Chesapeake Bay TMDL.
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Comment ID 0605.2.001.002

Author Name: Payne L.

Organization: City of Lynchburg, Virginia

EPA is considering these potential cuts under a new EPA guidance letter on "reasonable assurance" and EPA's initial

view that Virginia has given inadequate assurance that nonpoint sources (e.g., agricultural sources) will reduce their

nutrient loads according to plan. We disagree with EPA's initial view given Virginia's good track record of achieving

nonpoint reductions. We also question whether EPA's unpromulgated reasonable assurance guidance is even legal

given that operates as if EPA's previously proposed but withdrawn reasonable assurance regulation had actually been

put into effect. 
 

Response 

Thank you for your comment. Please see the response to comment number 0184.1.001.003.

 

Comment ID 0608.1.001.003

Author Name: Pallansch Karen

Organization: Virginia Sanitation Authority, City of Alexandria

EPA is considering these potential cuts under a new EPA guidance letter on "reasonable assurance" and EPA's initial

view that Virginia has given inadequate assurance that nonpoint sources (e.g., agricultural sources) will reduce their

nutrient loads according to plan. We disagree with EPA's initial view given Virginia's good track record of achieving

nonpoint reductions. We also question whether EPA's unpromulgated reasonable assurance guidance is even legal

given that it operates as if EPA's previously proposed, but withdrawn, reasonable assurance regulation had actually

been put into effect. 
 

Response 

Thank you for your comment. Please see the response to comment number 0184.1.001.003.

 

Comment ID 0614.1.001.011

Author Name: Street William

Organization: James River Association (JRA)

Wastewater - In the Draft WIP, wastewater discharge limits were maintained at current permitted levels despite the

need for additional reductions to achieve water quality standards. Additional nitrogen and phosphorus pollution
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reductions are needed from wastewater discharges in the James River basin to meet the James River allocations in a

cost effective, reliable manner. The following points demonstrate the need for lower pollution limits for wastewater

discharges in the James River basin:

 

--The level of treatment being implemented for many wastewater discharges in the James River basin is significantly

less than in other basins. As stated in the Draft WIP, wastewater effluent concentrations for the Lower James River are

3-4 times higher than those in the Potomac and Rappahannock basins.

 

--Wastewater discharges comprise 50% of total James River pollution loads, making it practically impossible to achieve

the goals for the James River without additional reductions from wastewater discharges.

 

--Although wastewater discharges have installed much pollution treatment over the past 25 years, additional

wastewater treatment is still among the most cost effective approaches and is the most reliable means to achieving

nitrogen and phosphorus reductions.

 

--Wastewater provides the greatest opportunity to harness new technologies that can turn a pollution streams into a

revenue streams, such as the algae biofuel project at Hopewell and the fertilizer production at the Nansemond plant in

Suffolk.

 

JRA supports the following actions related to wastewater pollution control in the Draft WIP:

 

--Require wastewater effluent concentrations for municipal wastewater discharges in the Lower and Tidal Fresh James

River at the same level as those for the Rappahannock, Potomac and Eastern Shore. Set comparable pollution

treatment levels for industrial wastewater discharges in the Lower and Tidal Fresh James River.

 

--Require offsets for new non-significant municipal or industrial discharges. 
 

Response 

Please refer to response to comment 0034-cp.001.001.  Please refer to Section 8 of the final TMDL for information on each

jurisdictions' WIPs.

 

Comment ID 0618-cp.001.001

Author Name: Reese Jodi

Organization: CET Engineering Services

EPA cannot provide "Reasonable Assurance" that placing significantly lower limits on point sources (with many

industrial point sources below the limit of technology) will be implemented and successful. Just because EPA has

placed severely low nitrogen and phosphorus limits for point sources into the model and the model results show that

Pennsylvania's allocations for nutrients can be met, does not provide "Reasonable Assurance" that this approach will be

successful. Just because EPA can place these low limits in NPDES permits, does not mean that there is "Reasonable
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Assurance" that this approach will be successful. 
 

Response 

Thank you for your comment. Please see the response to comment number 0217.1.001.005.

 

Comment ID 0691.1.001.005

Author Name: Kirk Ken

Organization: National Association of Clean Water Agencies (NACWA)

Reasonable Assurance Requirements

The Agency is on tenuous legal footing with its approach to ensuring the TMDL is implemented. Implementation plans

associated with a TMDL are not part of the TMDL itself and, thus, are not subject to EPA approval. Pursuant to EPA's

own regulations, a TMDL is the sum of the wasteload and load allocations that allow a body of water to meet water

quality standards. 40 C.F.R. § 130.2(i). Section 303(d)(2) of the Clean Water Act (CWA) requires states to incorporate

approved TMDLs into the water quality management plans that the states maintain under section 303(e). This

framework is carried through in EPA's existing TMDL regulations as well as its 1997 guidance document on TMDL

implementation. See 40 C.F.R. § 130.7(a) and "New Policies for Establishing and Implementing Total Maximum Daily

Loads" (1997 Guidance). The 1997 Guidance does not suggest that implementation plans are subject to EPA approval

or that the Agency has authority to require reasonable assurance. The courts have consistently held that, under current

CWA authority, the states have primary responsibility for implementing TMDLs, not EPA.

 

EPA seems to rely on CWA Section 117(g) (from the "Chesapeake Bay Restoration Act of 2000,"enacted as Title II of

the Estuaries and Clean Waters Act of 2000 (P.L. 106-457)) to claim authority over implementation plans. In the case of

the Bay, EPA is asserting authority over the Watershed Implementation Plans (WIPs) that EPA has required each Bay

state to submit to the Agency, outlining how the necessary load reductions will be achieved. These WIPs were required

to provide "reasonable assurance" that nonpoint source loading reductions will be achieved to meet the TMDL. EPA

bootstraps "reasonable assurance," a concept created by EPA in its 1997 Guidance, into a legal rationale for judging

states' WIPs.

 

"Reasonable assurance" is a concept that does not exist in either the CWA or EPA regulations. Under its 1997

guidance EPA wanted "reasonable assurances" that load allocations will be met if relied upon to establish point source

wasteload allocations, and encouraged submission of implementation plans to EPA. The 1997 Guidance does not

purport to make implementation plans subject to EPA approval or to give EPA authority to require reasonable

assurance. Despite these limits, in the draft Bay TMDL, EPA goes even further than its 1997 Guidance and asserts that

a TMDL must provide "reasonable assurance that the TMDL's LAs will be achieved," which "depends on whether

practices capable of reducing the specified pollutant load (1) exist; (2) are technically feasible at a level required to meet

allocations; and (3) have a high likelihood of implementation within a given period."

 

NACWA believes that EPA must acknowledge that the states, under current CWA authority, have the lead on TMDL

implementation and that EPA's expectations for "reasonable assurance" must better reflect the legal and political

Chapter 1 – Comments and Responses Reasonable Assurance

128612/27/2010 06:44 PM EST



 

realities of the Bay states. The states must have sufficient time to develop the programs and legislation necessary to

put the needed controls in place. Further, the Bay TMDL is using two year "milestones" for each state to track progress;

this should be sufficient reasonable assurance that the states will not significantly deviate from their plans and goals.

The backstop measures imposed by EPA on the states also ignore local conditions and requirements and, in some

cases, may lead to degradation of local waters. This contradicts the restoration goals of the TMDL, and therefore EPA

backstops should not override the states' implementation of the TMDL that more appropriately considers local

conditions. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0230.1.001.026.

 

Comment ID 0705.001.002

Author Name: Cuffee-Glenn Selena

Organization: City of Suffolk, Virginia

The EPA has not provided reasonable assurance that the urban runoff sector allocations can be achieved by 2025.  
 

Response 

Thank you for your comment.  Please see the response to comment number 0265.1.001.010.

 

Comment ID 0726.001.003

Author Name: Belfield G.

Organization: Town of Tappahannock, Virginia

EPA is considering these potential cuts under a new EPA guidance letter on "reasonable assurance" and EPA's initial

view that Virginia has given inadequate assurance that nonpoint sources (e.g., agricultural sources) will reduce their

nutrient loads according to plan. We disagree with EPA's initial view given Virginia's good track record of achieving

nonpoint reductions . We also question whether EPA's unpromulgated reasonable assurance guidance is even legal

given that operates as if EPA's previously proposed but withdrawn reasonable assurance regulation had actually been

put into effect . 
 

Response 

Thank you for your comment. Please see the response to comment number 0184.1.001.003.
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Comment ID 0732.001.005

Author Name: Hoagland Roy

Organization: Chesapeake Bay Foundation (CBF)

Voluntary Measures Do Not Provide Reasonable Assurance And Do Not Satisfy the Requirements of the CWA

 

The intent of the CWA is to actually clean the waters of the nation. The provisions dealing with the development and

implementation of TMDLs are meant to accomplish the removal of waterways from the CWA impaired waters list. It is

not the intent of the CWA that the TMDL provisions are to merely create mounds of paperwork explaining the condition

and needs of waterways with no way to restore clean water.

 

The legislative history of the CWA, passed in 1972, demonstrates that the TMDL program was created as a means to

correct the shortcomings of the Water Quality Act of 1965 - an Act that failed to provide any "reasonable assurances"

that water quality standards would, in fact, be achieved. A TMDL is a tool to ensure the achievement and attainment of

water quality standards. See Environmental Defense Fund Inc. v. Costle, 657 F.2d 275, 279 (D.C. Cir. 1981). The very

futility of a voluntary program was the reason behind the enactment of the CWA. As the House committee stated,

"America's waters are in serious trouble, thanks to years of neglect, ignorance, and public indifference." H. Rep. No. 92-

911, at 66 (1972). In fact, the evidence suggesting that "purely voluntary" plans generally do not work is overwhelming.

[FN17] Additionally, the futility of exclusively voluntary measures is routinely recognized by courts in the context: of a

number of environmental statutes. For example, in Sierra Club v. EPA, 99 F.3d 1551 (10`' Cir. 1996), the Court held

that before EPA could redesignate an area from non attainment to attainment under the Clean Air Act, it must

"determine that the improvement in air quality is due to permanent and enforceable reductions in emissions" and not to

voluntary compliance measures. Id. at 1557; See also Environmental Defense Fund v. EPA, 167 F.3d 641, 656 (D.C.

Cir. 1999) (citing CAA requirement that state implementation plans contain "enforceable control measures.").

 

Distrust of voluntary compliance is also evident in cases involving the National Environmental Policy Act, 42 U.S.C. §§

4321-4370e. To avoid having to prepare an environmental impact statement, agencies often outline future mitigation

measures to be undertaken to lessen the impact of a particular project. To ensure that these proposed mitigation

measures actually occur, courts routinely require more than mere voluntary compliance. There must be a guarantee

that the proposed mitigation measures will be utilized. See Cabinet Mountain Wilderness v. Peterson, 685 F.2d 678

(D.C. Cir.1982) (Forest Service ensured that affirmative mitigation measures would occur); Sierra Club v. Peterson, 717

F.2d 1409, 1411 (D .C. Cir. 1983) (Stipulations attached to oil and gas leases were not adequate because while the

Department of the Interior could impose conditions, they could not preclude the proposed activity.).

 

Further, in the context of the Endangered Species Act ("ESA"), 16 U.S.C. §§ 1531-1544 (1973), numerous courts have

held "purely voluntary" programs to be inadequate because they offer no assurances that species protection will occur.

See Bennett v. Spear, 520 U.S. 154 (1997) (ESA decisions may not be based on "speculation or surmise"); Biodiversity

Legal Foundation v. Babbitt, 943 F. Supp. 23 (D.D.C . 1996) (Agency cannot use "promises of proposed future action"

as an excuse); (National Wildlife Federation v. Coleman, 529 F.2d 359, 374 (5th Cir. 1976) (Reliance on proposed,

unenforceable actions insufficient); Sierra Club v. Marsh, 816 F.2d 1376 (9th Cir. 1987) (Corps violated ESA by relying

on speculation that activities will occur); Oregon Natural Resources Council v. Daley, 6F. Supp. 2d 1139 (D. Or. 1998)

(Future, voluntary, and untested habitat measures are inadequate) (citing Save Our Springs Legal Defense Fund, Inc.
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v. Babbitt, Civ No. 96-168-CA (W.D. Tex. 1997) (Voluntary

actions provide "no assurances that measures will be carried out."); Natural Resources Defense Council v. U.S. Dept.

of the

Interior, 113 F.3d 1121 (9th Cir.1997) (California's "purely voluntary program" offered "no substantive protection.").

 

In all of the above-mentioned cases, the courts have rightly been concerned that voluntary measures do not result in

appreciable changes in environmental quality and do not reflect the intent of the scope of laws passed to protect and

restore our environment. The same principles apply to the CWA, and specifically to TMDLs. The Bay TMDL must

include the reasonable assurances that it will be achieved in order to meet the goals and requirements of the CWA.

 

[FN17] See Putting the Pieces Together: State Nonpoint Source Enforceable Mechanisms in Context, ELI Project No.

970302 (June, 2000). 
 

Response 

Thank you for your comment.  For responses regarding reasonable assurance please see response to comment numbers

0217.1.001.005. and 0230.1.001.026.

 

Comment ID 0735.001.002

Author Name: Smiley Don

Organization: Utilities, Inc.

EPA is considering these potential cuts under a new EPA guidance letter on "reasonable assurance" and EPA's initial

view that Virginia has given inadequate assurance that nonpoint sources (e.g., agricultural sources) will reduce their

nutrient loads according to plan. We disagree with EPA's initial view given Virginia's good track record of achieving

nonpoint reductions. We also question whether EPA's unpromulgated reasonable assurance: guidance is even legal

given that it operates as if EPA's previously proposed but withdrawn reasonable assurance regulation had actually been

put into effect. 
 

Response 

Thank you for your comment. Please see the response to comment number 0184.1.001.003.

 

Comment ID 0740.001.007

Author Name: Hanmer R.

Organization:  

Finally, I would like to comment on EPA's backstop policy. The legal rationale for proposing backstop wasteload
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allocations (WLA) and load allocations (LA) is well-stated by EPA. Certainly, there has to be "reasonable assurance"

that the load allocations will be met. Generally, the most cost-efficient nutrient and sediment controls (based on dollar

per pound or ton of pollutant removed) are best management practices (BMPs) in agriculture and land use which are

also - understandably- the  most difficult to regulate under the Clean Water Act. Sufficient implementation of such cost-

effective practices is difficult to achieve voluntarily because farmers and other land owners-may lack the financial

resources to implement them and/or have no market to recoup their costs.

 

Many of the agricultural nutrient problems are associated with one thing - manure production from animal production

and associated overuse on crop land. Surely population growth in the Chesapeake Bay watershed will only increase the

demand for concentrated animal production. Digesters are apparently a technologically good method for turning a

problem into a product, albeit with a weak market. Therefore, the economics need to be addressed.

 

Rather than provide "reasonable assurance" through extended regulatory requirements which are extremely costly

compared with agriculture and other land use-related BMPs (such as riparian forest buffers and other green

infrastructure) or that are not affordable by individual agricultural producers (like digesters), EPA and its partners should

become even more innovative in assuring that the agricultural and other land owners have the correct incentives and

assistance to achieve the necessary controls. Generally speaking, preserving agricultural land use will. be good for the

Bay, and its citizens, and preserving/encouraging forest land is the best land use for the Bay.

 

EPA and the states could look at their historical experience with wastewater treatment, where a natural market for

pollution control was also lacking. Such experience in the 70s and 80s offers ideas about how to design (in cooperation

with the U.S. Department of Agriculture, state agricultural agencies and agriculture industry stakeholders) a

comprehensive and concerted program of economic incentives, sometimes regulatory incentives, accountability

(perhaps through third-party verification), technical assistance and research/development of more cost-effective

technologies. What will it take to have "reasonable assurance" that cost-effective agricultural and land use BMPs are

being implemented and working? In the context of TMDL implementation and the President's Executive Order, take the

next step and put in place a systematic, coherent agricultural strategy that utilizes creatively the tension between

regulatory requirements, voluntary actions and assistance. One that is accountable and works. 
 

Response 

Please see EPA’s comprehensive responses to comment ID 0288.1.001.016.

 

Comment ID 0741.001.003

Author Name: Caskey W.

Organization: Isle of Wight County

The EPA has not provided reasonable assurance that the urban runoff sector allocations can be achieved by 2025. 
 

Response 
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Thank you for your comment. Please see the response to comment number 0265.1.001.003.

 

Comment ID 0742.001.006

Author Name: Wells John

Organization: Town of Leesburg, Virginia

EPA is considering the potential WIP these potential cuts under a new EPA guidance letter on "reasonable assurance"

and EPA's initial view that Virginia has given inadequate assurance that nonpoint sources (e.g., agricultural sources)

will reduce their nutrient loads according to plan. We disagree with EPA's initial view given Virginia's good track record

of achieving nonpoint reductions . We also question whether EPA's unpromulgated reasonable assurance guidance is

even legal given that it operates as if EPA's previously proposed but withdrawn reasonable assurance regulation, had

actually been put into effect . 
 

Response 

Thank you for your comment. Please see the response to comment number 0184.1.001.003.
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19 - ACCOUNTABILITY FRAMEWORK

Comment ID 0219.1.001.005

Author Name: Cary Russell

Organization: Madison County, New York

WHEREAS, we oppose EPA increasing its federal regulatory control and usurping state and local jurisdiction and

authority in order to impose their TMDL, instead of working collaboratively with State agriculture and environmental

protection agencies, Soil and Water Conservation Districts and local communities to address Bay watershed water

quality concerns; and

 

WHEREAS, we object to the fact that in order to satisfy EPA's regulatory goals without confirmation of water quality

improvement, EPA has not ensured realistic delivery of needed funding and technical assistance and has not provided

regulatory flexibility to allow for implementation of continually improving on-farm practices in response to site-specific

environmental variables; 
 

Response 

In response to the first paragraph of the comment, EPA has not usurped state or local jurisdiction or authority. To the contrary, EPA

has been working with all seven Chesapeake Bay watershed jurisdictions – Delaware, Maryland, New York, Pennsylvania,

Virginia, West Virginia, and the District of Columbia – in a cooperative and collaborative manner to restore the Chesapeake Bay.

In response to the second paragraph of the comment, the Chesapeake Bay TMDL will enable the jurisdictions to attain and maintain

applicable water quality standards, and employs a flexible, realistic, cooperative, and collaborative implementation approach to

doing so.

 

Comment ID 0227.1.001.027

Author Name: Strauss Sandra

Organization: Pennsylvania Council of Churches

There were a variety of reasons for prior failures, including inadequate data, failure to update plans when progress

lagged, and most especially, the failure to connect to a real and enforceable, approved implementation plan. We expect

that a well implemented TMDL will provide what we have been lacking: strong science and implementation plans built

on principles of adaptive management that can and will be enforced. 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL.
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Comment ID 0270-cp.001.005

Author Name: Wardrop Denice

Organization: Chesapeake Bay Program's Scientific and Technical Advisory Committee (STAC)

Comment: Does USEPA have reasonable assurance that its future budget will permit such a programmatic review? 
 

Response 

Please refer to response to comment 0038.1.001.024.

 

Comment ID 0393.001.002

Author Name: Campaign Mass

Organization: Environment America and Environment Virginia

Second, EPA must impose tough consequences if the state is not making polluters do their fair share to clean up the

Bay. Most children are taught not to make a new mess until they've cleaned up the one they've already made; polluters

should be held to the same standard. EPA must not allow any new pollution permits until the states have compelled

current polluters to clean up their acts.

 

I know that you have made the Bay an unprecedented priority at EPA thus far. But all your hard work ultimately comes

down to this point, where EPA must ensure that the states hold Bay polluters accountable. I urge you to stick to your

guns." 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL. As described more

fully in response to comment number 0394.001.013, EPA has committed to take a number of federal actions should it determine

that expectations have not been met and that such federal actions are necessary.

 

Comment ID 0394.001.002

Author Name: Heavner Brad

Organization: Environment America et al.

The ultimate success of this historic effort will rely on the EPA's ability to hold states accountable to the clear goals laid
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out for them.

 

We offer the following recommendations to the EPA as it prepares and implements the final Chesapeake Bay TMDL

due December 31, 2010.

 

States Must Demonstrate That Their Plans Will Achieve the TMDL's Numeric Pollution Reduction Goals. The nutrient

and sediment load allocations set forth in the draft TMDL are essential for restoring the Chesapeake Bay. But assigning

each state the responsibility to reduce specific amounts of pollution will not ensure that the reductions will take place.

The EPA must insist that each state demonstrate that the measures set forth in its final Watershed Implementation Plan

(WIP) will achieve the TMDL's numerical pollution reduction goals for that state. 
 

Response 

EPA agrees that it is imperative that jurisdictions demonstrate that their WIPs will meet the jurisdictions’ target allocations for the

Bay TMDL.  EPA evaluated the WIPs to determine whether they met these target allocations and whether they provided adequate

reasonable assurance that the required load reductions could be achieved.  In this evaluation, if EPA determined that certain

pollution reduction measures were not adequate, EPA adjusted the Bay TMDL allocations and identified other federal actions that it

would be prepared to take to ensure that pollution reductions occur to meet applicable water quality standards in all tidal segments

of the Bay.  EPA will track pollution reduction progress over time and take additional federal actions as necessary.  EPA believes

that this tracking and the commitment by the jurisdictions to fill the gaps in current programs to assure that reductions are met are

key aspects of the accountability framework created to meet the goals of the TMDL.

 

Comment ID 0394.001.013

Author Name: Heavner Brad

Organization: Environment America et al.

Furthermore, the EPA should remain committed to using any enforcement action at its disposal to make sure the TMDL

is successful. For instance, the EPA should also be ready to object to permits for new dischargers if states have not

sufficiently reduced pollution from current sources.

 

Enforcement

Enforcement of our water pollution laws should be improved by increasing maximum fine levels, doing more audits, and

providing more information to the public about the inspections and audits that are done. Higher fines are needed, mostly

as a deterrent. For instance, in Maryland, when the standard fine for violating Nutrient Management Plans is $300, it is

cheaper for a farmer to avoid performing measures in the plan and pay a fine than to follow the law.

 

The state also needs more inspections to assure compliance and should make more information from those inspections

public. Researchers and policy advocates need to make sure they are focused on the most important problems. Lack of

adequate information creates a risk that advocates will assume the worst and not be coordinated in their efforts to build

support for the best solutions. More information helps ensure that everyone is working together effectively.
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The only way to reliably enforce how agribusinesses and farmers handle their animal manure is to establish cradle-to-

grave tracking of that manure. With industrial chicken alone, we have a 1 billion pound pollution problem. It's hard to

imagine how any restriction on manure application could be enforced unless agribusiness operators are required to

show what happened to every ton of manure that comes into their possession. For instance, suppose a chicken

operation produces 10 tons of manure. The operation should have to account for the whereabouts and usages of all 10

tons. If they say 5 tons went to a particular farmer, then that farmer has to disclose what she did with the 5 tons. If she

claims she didn't apply it to her fields-in violation of P-sat results, let's say-then she must explain what she did with it. 
 

Response 

EPA is committed to using any necessary enforcement action at its disposal to assure that the Bay watershed jurisdictions

successfully implement the Bay TMDL. In a December 29, 2009 letter to the jurisdictions, EPA identified how jurisdictions’

progress toward achieving nutrient and sediment allocations will be tracked, what jurisdictions’ shortfalls may trigger EPA action,

and what actions are currently available to EPA.  One of those potential actions includes EPA’s  potential objection to permits for

new and expanded discharges if jurisdictions have not provided adequate documentation that they are on course to meet the TMDL

targets and schedules.

 

EPA also is prepared to take other federal actions if necessary.  These measures include:

 

•	Expand NPDES permit coverage to currently unregulated sources utilizing EPA’s residual designation authority to increase the

number of sources, operations and/or communities regulated under the NPDES permit program;

•	Object to NPDES permits for both major and minor facilities and to increase program oversight. These measures would include,

but not be limited to, NPDES effluent limits that are not consistent with the Bay TMDL’s wasteload allocations;

•	Require net improvement offsets for new or expanded discharges that do more than merely replace the new or expanding source’s

anticipated new or increased loadings;

•	Increase and target federal enforcement and compliance assurance in the watershed -This could include both air and water sources

of nitrogen, phosphorus, and sediment;

•	Condition or redirect EPA grants based on demonstrated progress in meeting Watershed Implementation Plans and/or in an effort

to yield higher nitrogen, phosphorus, or sediment load reductions; and

•	Federal promulgation of local nutrient water quality standards -Initiating promulgation of federal standards where the jurisdiction’s

applicable water quality standards do not contain criteria that protect designated uses locally or downstream.

 

Comment ID 0410.1.001.010

Author Name: Pujara Karuna

Organization: Maryland State Highway Administration (SHA)

What is the timeframe for implementation of BayTAS and who will be responsible for the data uploads? 
 

Chapter 1 – Comments and Responses Accountability Framework

129512/27/2010 06:44 PM EST



 

Response 

The Bay Tracking and Accountability System (TAS) will formally become operational and begin documenting progress in

achieving the Bay TMDLs WLAs and LAs after January 31, 2011.  At that time, the Bay TAS O&M Team will begin inputting

information into the tracking system from the Bay partners (federal agencies and jurisdictions).  All Bay restoration partners

recognize the importance of an effective and efficient data acquisition and accountability system to demonstrate progress in

achieving pollutant reductions. It is also apparent that all of these partners face resource limitations in performing primary functions

and view tracking and reporting as a secondary priority. The Chesapeake Bay Regulatory and Accountability Program (CBRAP)

grant is providing resources to enhance state programs. For example, in Maryland, a portion of the CBRAP funding is being

directed toward the tracking and reporting function, notably for urban stormwater management, Concentrated Animal Feeding

Operations (CAFOs) and nutrient management planning.

 

Comment ID 0418.1.001.003

Author Name: Devine Jon

Organization: Natural Resources Defense Council (NRDC)

In addition, NRDC agrees that section 117 and the Agency's TMDL authority provide authority for EPA's "accountability

framework," which includes submission of WIPs, biennial milestones for progress, and federal actions as a

consequence of state failures. First, section 117 directs EPA to "ensure that management plans are developed and

implementation is begun by signatories to the Chesapeake Bay Agreement to achieve and maintain," among other

things, "the nutrient goals of the Chesapeake Bay Agreement for the quantity of nitrogen and phosphorus entering the

Chesapeake Bay and its watershed [and] the water quality requirements necessary to restore living resources in the

Chesapeake Bay ecosystem. . . ."[FN 3] Second, as EPA's TMDL guidance discusses: 

 

When a TMDL is developed for waters impaired by both point and nonpoint sources, and the WLA is based on an

assumption that nonpoint source load reductions will occur, EPA's 1991 TMDL Guidance states that the TMDL should

provide reasonable assurances that nonpoint source control measures will achieve expected load reductions in order

for the TMDL to be approvable. This information is necessary for EPA to determine that the TMDL, including the load

and wasteload allocations, has been established at a level necessary to implement water quality standards. [FN 4] 

 

This position is consistent with EPA's TMDL regulations, which provide for flexibility in allocating the loads between

point and nonpoint sources, something that is appropriate only if EPA can be equally confident that the more stringent

load allocations will in fact be realized as EPA can be that wasteload allocations (typically embodied in NPDES permits)

will be met.[FN 5] Accordingly, EPA can insist that state WIPs' reflect actions that are sufficient to provide "reasonable

assurance" that nonpoint source reductions will actually occur. Finally, with respect to the signatories to the

Chesapeake 2000 agreement, section 117's direction to EPA to "ensure" that states not only plan to make needed

reductions, but also implement such reductions, empowers the Agency to demand that Maryland, Virginia,

Pennsylvania, and the District of Columbia provide even more of a guarantee that WLAs and LAs will be met.

Accordingly, we support EPA's expectation that the signatory states will "develop Plans to achieve needed nutrient and

sediment reductions whose control actions are based on regulations, permits or otherwise enforceable agreements that

apply to all major sources of these pollutants, including non-point sources." [FN 6] 
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EPA also has significant authority to secure reductions in nutrients and sediment directly through regulations it

promulgates or through improved oversight and enforcement of state CWA programs. For example, the Agency can

expand the universe of sources of stormwater pollution for which it develops NPDES permit requirements under its

"residual designation" authority. [FN 7] We appreciate EPA's willingness to implement residual designation and other

"consequences" in the event that states do not make expected progress in meeting their reduction milestones.[FN 8]

However, we note that some of these initiatives are things that EPA should be doing in any event, such as objecting to

unlawful permits, promulgating local nutrient water quality standards, and establishing finer-scale wasteload and load

allocations for the TMDL (as discussed in the next section). Some other actions may need to be implemented in order

to meet other water quality goals, or may be folded into other Clean Water Act programs.[FN 9] 

 

 

[FN 3] 33 U.S.C. §§ 1267(g)(1)(A) & (B). 

 

[FN 4] U.S. EPA, "Guidelines for Reviewing TMDLs Under Existing Regulations Issued in 1992," available at

http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/final52002.cfm. 

 

[FN 5] See generally 40 C.F.R. § 130.2(i) ("If Best Management Practices (BMPs) or other nonpoint source pollution

controls make more stringent load allocations practicable, then wasteload allocations can be made less stringent.") 

 

[FN 6] Letter from William C. Early, Acting EPA Region III Administrator, to L. Preston Bryant, Jr., Virginia Secretary of

Natural Resources, at 16 (Nov. 4, 2009). 

 

[FN 7] See 33 U.S.C. § 1342(p)(2)(E). 

 

[FN 8] Letter from Shawn M. Garvin, EPA Region III Administrator, to L. Preston Bryant, Jr., Virginia Secretary of

Natural Resources, at 3-4 (Dec. 29, 2009).

 

[FN 9] See, e.g., 74 Fed. Reg. 68,617 (Dec. 28, 2009) (seeking comment on regulatory options for adequately

controlling stormwater in national rulemaking). 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL.  EPA is committed

to using the full scope of its authority to implement the TMDL.

 

Comment ID 0418.1.001.011

Author Name: Devine Jon

Organization: Natural Resources Defense Council (NRDC)

Because the entire Bay TMDL process is dependent upon an unfolding mechanism driven by improved accountability
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and adaptive response to successes and shortcomings, EPA must ensure that the initial accountability foundation is

based on a frank critique of state efforts to date. This is particularly appropriate given the role that progress toward

meeting 2 Year Milestones plays in meeting both the criteria of each WIP and in providing reasonable assurance of

progress toward meeting allocations. Bay States have been working to identify and implement 2 Year Milestones since

May 2009, with plans to meet these commitments by December 2011. As the Chesapeake Bay Foundation (CBF)

identified in a series of letters to Region 3 Administrator Shawn Garvin and the state environmental secretaries, every

Bay State has fallen significantly short of many of the metrics that would demonstrate reasonable progress toward

meeting Milestones by this date.[FN 24] CBF found that, in Virginia, "little new was being done to restore the

Chesapeake Bay and its tidal tributaries," and that indeed, actions that had been pledged or actually initiated were

being cut back. Maryland "fell considerably short" of implementing the most significant nitrogen reducing milestone

projects to which it had committed. Pennsylvania is substantially behind schedule in bringing its agricultural operations

under nutrient management plans.[FN 25]

 

The backlog of NPDES permits in most states is one further example of the failure to take basic steps toward

accountability and progress. States with significant numbers of expired permits typically lack the capacity to administer

and oversee an effective permitting system. Failure to maintain up-to-date permits should be seen as a major red flag in

reasonable assurance reviews as state agencies will need to rewrite all permits in a timely fashion to meet TMDL

allocations. Compliance with permits is a powerful, effective means of meeting pollutant discharge reduction goals, yet

most of the states are operating with large numbers of dischargers operating under expired permits. EPA must ensure

that states are adequately writing, renewing and monitoring permit programs to ensure that they incorporate wasteload

allocations under the TMDL.

 

Most troublingly, the draft WIPs submitted by the states generally fail to address these shortcomings or provide clear,

definite measures to address them by accelerating achievement rates over the remainder of the 2 Year Milestone

period. Maryland's draft WIP is illustrative of this weakness, though by no means unique. In many respects, Maryland,

like its sister Bay States, has fallen behind the implementation rates necessary to meet the goals of the first of its 2 year

Milestones. For instance, among the gap closing strategies outlined in its WIP, Maryland plans to dramatically increase

the planting of cover crops to reduce nitrogen flows from agricultural fields. However by the spring of 2010 it had only

met 16% of its 2 Year Milestone goal. Yet, Maryland's WIP provides absolutely no discussion of actions it will take to

correct this shortfall or ensure reasonable progress toward its 2 Year Milestones. CBF and others have pointed to

specific projects that Maryland and other Bay States must successfully implement if the 2 Year Milestones are to be

achieved with sufficient rigor to provide "reasonable assurance" that TMDL WLAs and LAs will be achieved. 

 

 

[FN 24] See Letter from Roy Hoagland, Chesapeake Bay Foundation to Shawn Garvin, EPA Region 3 Administrator,

Aug. 10, 2010, with enclosures.

 

[FN 25] Id. 
 

Response 

Thank you for your comment. EPA agrees that a thorough evaluation and assessment of the Bay jurisdictions’ Phase I Watershed

Implementation Plans is necessary to establishing an effective Chesapeake Bay TMDL.  EPA conducted such assessment of the

Chapter 1 – Comments and Responses Accountability Framework

129812/27/2010 06:44 PM EST



 

draft and final Phase I WIPs, which is reflected in Section 8 of the draft and final TMDL, respectively.  EPA also notes, with

respect to substantive comments regarding individual jurisdictions’ Phase I WIPs, that the WIPs submitted by each jurisdiction are

part of the accountability framework outlined in the Chesapeake Bay Protection and Restoration Executive Order 13508.  The WIPs

help ensure implementation of the Chesapeake Bay Total Maximum Daily Load (TMDL) but are not an approvable part of the

TMDL.  Because this public comment period is specific to EPA’s Chesapeake Bay TMDL, specific comments on each

jurisdiction’s WIP should be directed to the appropriate jurisdiction for consideration.  EPA has forwarded this comment to the

appropriate jurisdiction for consideration as part of its WIP.

 

Comment ID 0443.2.001.002

Author Name: Moore Shannon

Organization: Frederick County Government

The County provides the following comments on the Executive Summary of the TMDL: p.6: "Beginning in 2012,

jurisdictions (including the federal government) are expected to develop two-year milestones to track progress toward

reaching the TMDL's goals."

 

• Based on the available funding and orgaItizational framework both inside the County and outside, these milestones

seem impossibly aggressive. 
 

Response 

EPA recognizes that the full and successful implementation of the Bay TMDL will not be easy.  However, EPA believes that the

implementation of the pollutant control programs identified by the jurisdictions in their Phase I WIPs and the allocations in the Bay

TMDL are achievable.  The adaptive implementation approach being employed in the Chesapeake Bay will provide a mechanism to

track the rate, timing and success of the jurisdictions’ WIPs, and will allow for mid-course adjustments if the need arises.

 

Comment ID 0463.1.001.005

Author Name: Sharma Lalit

Organization: City of Alexandria, Virginia

Lack of funding, timing, inequity, and physical constraints are barriers to implementing these retrofits. Therefore, there

is no reasonable assurance associated with this backstop measure. 
 

Response 

EPA disagrees with your assertion that federal backstop actions are not supported by reasonable assurance. In blended waters such

as the MS4s you reference in your comment, EPA regulations require a demonstration of reasonable assurance if a WLA is
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allocated to any regulated point source. Additionally, EPA’s NPDES permitting regulations at 122.44(d)(1)(vii)(A)&(B) require

two things from permit effluent limits.  First, they must be “derived from, and compl[y] with” applicable water quality standards.

Second, they must be “consistent with” the assumptions and requirements of a TMDL’s WLA.  The only way an effluent limit can

meet both requirements is for the WLA to be set at a level that (in combination with the other WLAs and LAs in the TMDL)

implements applicable water quality standards. An NPDES permit that reflects these regulatory requirements embodies the

principles of reasonable assurance.  With respect to the comment that lack of funding, timing, inequity, and physical constraints are

barriers to implementing retrofits, please see the response to comment number 0232.1.001.004.  Please refer to Section 8 of the final

TMDL for further information regarding EPA’s evaluation of the WIPs and Backstops.

 

Comment ID 0517.1.001.001

Author Name: Miller Christopher

Organization: Piedmont Environmental Council

The Piedmont Environmental Council acknowledges the prominent Federal role in the future success of achieving the

Chesapeake Bay TMDL, as a coordinator, a collaborator, and as providing oversight and enforcement as authorized.

 

The Federal government needs to hold the partners to the Chesapeake Bay agreement accountable for achieving water

quality goals and TMDL allocations for all the tributaries, as well as Chesapeake Bay itself. 
 

Response 

Thank you for your comment.  EPA has been working with the Chesapeake Bay jurisdictions to establish and implement the

Chesapeake Bay TMDL.  EPA intends to continue these collaborative efforts and to use the full scope of its authority to ensure that

the Bay jurisdictions meet their Chesapeake Bay allocations and that applicable water quality standards are attained and maintained.

 

Comment ID 0711.001.002

Author Name: Schwartz Laurie

Organization: Waterfront Partnership of Baltimore, Inc.

The establishment of the Bay TMDL [Total Maximum Daily Load] marks a tremendous turning point in restoring the

Chesapeake Bay by capping the total amount of discharged pollutants. To ensure that state allocations and the overall

Bay TMDL are met, EPA has established a new accountability framework that represents the first real opportunity to

hold the Bay jurisdictions accountable for their promises to reduce pollution and clean up the Bay. 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL.
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19.1 - TWO YEAR MILESTONES

Comment ID 0050-cp.001.003

Author Name: Simonds Shelly

Organization:  

Please place more stringent, concrete goals for cleaning up the Bay, for the sake of our children and for the vitality of

the economy they will inherit. 
 

Response 

Thank you for your comment. EPA believes that the Chesapeake Bay TMDL will have a significant impact on the health of the

Chesapeake Bay. The Chesapeake Bay TMDL contains concrete goals. As described more fully in response to comment number

0394.001.013, EPA may take federal actions if EPA determines that would be necessary.

 

Comment ID 0146.1.001.006

Author Name: Isenberg W.

Organization: Virginia Commonwealth University Center for Environmental Studies. Class: ENVS 601, Professor: P.L. deFur

In the executive summary it addressed the 2-year milestones. My feeling is that while they may provide insight into goal

attainment, there is no mention as to how nonpoint source non-attainment will be addressed. Many agricultural areas

are managed under BMPs, but sourcing areas that need more attention is not addressed. In other words, there is no

proposed way to source the nonpoint source problem areas. 
 

Response 

Thank you for your comment.  Please see response to comment number 0388.1.001.002.

 

Comment ID 0302.1.001.005

Author Name: Williams Nat

Organization: The Nature Conservancy

We commend EPA for incorporating the following elements into the TMDL and accountability framework: 

 

Chapter 1 – Comments and Responses Accountability Framework

130112/27/2010 06:44 PM EST



 

2. Providing for continuous accountability through the two-year milestones. Previous Bay cleanup efforts have suffered

from deadlines that were often too distant to spur the immediate actions that were required. The two-year milestones

will guard against complacency and assure that reductions are achieved in a predictable fashion. If early milestones are

not met, all interested parties will know what additional actions will be required to "catch up" by the next milestone. This

transparency is an essential element of the accountability framework. 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL.

 

Comment ID 0388.1.001.002

Author Name: Legg Peter

Organization: Advocates for Herring Bay (AHB)

5. Measure and Verify Results

 

EPA and the State must be able to accurately track and verify implementation of the many nutrient reduction measures

outlined in theWIP. The two-year milestones and the interim 2017 plan should include clear benchmarks, such as a list

the individual wastewater treatment plants slated for enhanced nutrient removal, the planning and implementation

dates, the pre- and post-implementation effluent flows, and the nutrient concentrations and loadings. Similar data

should be provided by geographic area (for example, by county or model segment) for agricultural and other nutrient

reduction programs. Good intentions simply are not enough anymore. The EPA and the citizens of Maryland need

assurances that the state has the capability to effectively measure progress toward our common goals. 
 

Response 

EPA concurs with your comment and suggestion regarding the need to accurately track and verify implementation of the many

nutrient reduction measures outlined in the WIPs and incorporated as assumptions of the Bay TMDL.  In a letter to the Bay

jurisdictions dated November 4, 2009, EPA outlined its expectations for the jurisdictions in meeting water quality goals in the

Chesapeake Bay watershed. In order for EPA to determine if the jurisdictions are on schedule to meet their goals and milestones,

the jurisdictions are required to monitor, track and report their progress. To this end, the jurisdictions must continue to report

annually to EPA on the implementation of the Best Management Practices (BMPs) and other pollution controls within their

respective jurisdiction. EPA will use the reported tracking data and the Bay models along with Chesapeake Bay tidal and watershed

water quality monitoring data to assess progress towards the milestones commitments.  EPA will work with the jurisdictions and

local governments to design and implement a process to credit only that portion of pollutant removals for which the jurisdictions

can provide verification that reported practices and/or controls are being appropriately installed and maintained. If a jurisdiction is

unable to meet its goals or milestones based on verified BMPs and controls, EPA expects to take appropriate action.

 

Further, the final TMDL establishes allocations for wastewater treatment plants that will set future permit limits.  Finally,
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allocations for regulated and unregulated urban runoff, agriculture, onsite systems, and forest lands are provided for the portion of

the watershed draining to each of the 92 segments of the Bay and its tidal tributaries. 

 

Comment ID 0467.1.001.011

Author Name: Williams Shannon

Organization: The Harrisburg Authority, Harrisburg, Pennsylvania

c. Even if EPA does not include backstop limits with the initial issuance of the TMDL, what guarantees will EPA make

that backstop limits will not be "mandated" at any of the two year milestone reviews or at the end of the current NPDES

permit term? 
 

Response 

The purpose of the EPA backstop provisions of the Chesapeake Bay TMDL is to fill any significant allocation and/or reasonable

assurance gaps in the jurisdictions’ Phase I WIPs.  The Phase II WIPs provide the jurisdictions with another opportunity to enhance

their respective suites of implementation actions.  However, EPA does not “guarantee” that it will not take additional federal actions

at some future time, as described in Section 7 of the final Chesapeake Bay TMDL.

 

Comment ID 0467.1.001.031

Author Name: Williams Shannon

Organization: The Harrisburg Authority, Harrisburg, Pennsylvania

Page 19 Two-year Milestones

 

The WIP indicates that every two years EPA will assess the milestone commitments and evaluate whether the

proposed actions, control, and practices would result in estimated loads that are equal to or below the target loading

reduction. If EPA determines that targets will not be met, EPA will determine what additional action is required. To the

extent that EPA will require implementation of existing practices at additional sites seems to be workable; however, the

notion that EPA will require the implementation of new or revised practices at locations where practices have already

been implemented is unworkable. For example, for point sources, the implementation of tighter controls on nutrients at

point sources that have already implemented controls is either grossly expensive or impossible. For EPA or the

Department to instruct a POTW to first install technology or plan to trade to meet annual cap loads as set forth in the

Department's Chesapeake Bay Tributary Strategy (for example, standard BNR), then to mandate additional technology

to meet tighter cap loads (for example, ENR with a denite filter), or to abandon trading because a sector is not meeting

its targets, and then again, two years later force the installation of even more treatment (for example, membranes to

achieve extremely low nitrogen and phosphorus limits or polishing filters to remove phosphorus), to meet even lower

cap loads is unthinkable relative to expense and uncertainty. EPA has studied the Bay for at least 30 years and should

be able to assess with certainty what activities will be required to meet applicable water quality standards.
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In the case of the Harrisburg Authority, should cap loads be reduced from the current levels based on design capacity

and 6 mg/l total nitrogen and 0.8 mg/l total phosphorus to limit of technology because other sectors fail to meet their

targets, it is likely that the Authority will face increased capital expenses of over $50 million and increased operations

and maintenance costs of $4 million per year. In addition, it is likely that additional lands would need to be purchased to

site the required additional treatment units.

 

Page 24 Interim and Final Nutrient and Sediment Load Targets

 

Watershed model data has been unavailable for review or has been available only in extremely complex and large data

sets that are unusable to the public. Beginning in midsummer, numerous requests have been made to DEP to release

the delivery ratios in the 5.3 Chesapeake Bay Watershed Model. DEP never provided that data, indicating that it could

not obtain it from EPA. Only recently, and at the end of the public comment period, has EPA furnished the delivery

ratios, first in a file that contained over 1.4 million lines of data, then in tables which included all Pennsylvania NPDES

permits. However, the data was not sorted for significant point sources and did not identify the phase 1, 2, and 3

POTW's or provide the facility names. Delivery ratios are critical to evaluating compliance paths and to assessing EPA's

backstop limits for POTW's. 
 

Response 

EPA recognizes that restoring the Bay is neither easy nor inexpensive, or else necessary actions to achieve applicable water quality

standards would be complete.  Regardless of the technology employed at individual facilities, water quality standards must be met

and additional treatment technologies may sometimes be necessary to achieve WQS.  Each Jurisdiction’s WIPs provide a strategy

for meeting WQS and the technologies that may need to be deployed to meet those goals.  Section 8 of the final Chesapeake Bay

TMDL describes the results of EPA’s evaluation of the jurisdictions’ final Phase I WIPs.  Regarding the Chesapeake Bay

Watershed model, please refer to response to comment 0265.1.001.020.  

 

Comment ID 0614.1.001.008

Author Name: Street William

Organization: James River Association (JRA)

The Draft WIP Does Not Set 2-year Milestones - The plan does not identify two year milestones for actions and

pollution reductions that are needed to meet the longer term 2017 goals. The Chesapeake Bay states and EPA

recognized that the past policies that set only long term pollution reduction goals were insufficient to ensure

accountability and continuous progress and agreed to set two-year milestones to correct this shortcoming. The Virginia

Draft WIP only includes goals for 2017 and 2025. 
 

Response 

EPA notes, with respect to substantive comments regarding individual jurisdictions’ Phase I WIPs, that the WIPs submitted by each
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jurisdiction are part of the accountability framework outlined in the Chesapeake Bay Protection and Restoration Executive Order

13508.  The WIPs help ensure implementation of the Chesapeake Bay Total Maximum Daily Load (TMDL) but are not an

approvable part of the TMDL.  Because this public comment period is specific to EPA’s Chesapeake Bay TMDL, specific

comments on each jurisdiction’s WIP should be directed to the appropriate jurisdiction for consideration.  EPA has forwarded this

comment to the appropriate jurisdiction for consideration as part of its WIP.

 

19.2 - FEDERAL ACTIONS/CONSEQUENCES

Comment ID 0038.1.001.034

Author Name: Eisen Professor Joel

Organization: University of Richmond Environmental Law and Policy

What will be the consequences for those who are not meeting their required standard to decrease pollution? Surely

reserving the "option of revising this projection" (26) is not the most lucrative answer. Just as incentives are given to

reduce pollution, consequences need to be clearly laid out when directives given by the state are not followed. Without

penalties, what is to prevent parties from ignoring their impact? The condition of the Bay speaks to the results of

ignorance. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0394.001.013.

 

Comment ID 0055-cp.001.002

Author Name: Bernard David

Organization: Coastal Canoeists

If Virginia does not enact strong measures to stop non-point pollution from the above sources we want EPA to

immediately take steps to tighten regulated point sources so as to not let water cleanup get behind schedule.

 

We know the American Canoe Association sued EPA 11 years ago to force a water cleanup in Virginia. That case was

won by ACA and failure to clean Virginia waters is not an option. Let us get on with the job. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.
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Comment ID 0057-cp.001.003

Author Name: Abel Katie

Organization:  

An ounce of prevention is worth a pound of cure. Citizens must realize that it is far more inexpensive to prevent nutrient

and sediment pollution entering the water than to clean up the water. Unfortunately "tragedy of the commons" is

occurring in the Chesapeake Bay Watershed and citizens need a push to reverse the trend. The WIP's must hold each

stakeholder accountable with clearly defined and specific actions to be implemented with deadlines and enforcements. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0072-cp.001.004

Author Name: Isenberg W.

Organization: Virginia Commonwealth University Center for Environmental Studies. Class: ENVS 601, Professor: P.L. deFur

The 2-year milestones may provide insight into goal attainment, but there is no mention as to how nonpoint source non-

attainment will be addressed. There is no proposed way to source the nonpoint source problem areas. Monitoring 3rd

order stream sub basins, normalizing to discharge*average nutrient/sediment load would allow problem area sourcing in

the non-tidal drainages. 
 

Response 

EPA views the completion and implementation of the Tracking and Accountability System (TAS) as a pivotal component of the

Bay TMDL implementation and the accountability framework that is a key part of the reasonable assurance for the Bay TMDL.

This system will be populated with information about the rate and magnitude of the installation of nonpoint source best

management practices on a regular and frequent basis by all state and federal partners involved in the Bay restoration effort.  This

information will be entered into Scenario Builder and ultimately be used as input into the Bay watershed and water quality models

to evaluate progress toward the attainment of applicable water quality standards.  Additionally, “real world” monitoring will

provide a means to verify such progress.  The analytical approach proposed by the comment is one of the types of data collection

and interpretation that also will be considered.

 

Comment ID 0087-cp.001.005

Author Name: Phillips D. H.
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Organization:  

The EPA must employ strong means to enforce the pollution reductions in the watershed of the Bay. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0107-cp.001.002

Author Name: Bernard David

Organization: Coastal Canoeists

If Virginia does not enact strong measures to stop non-point pollution from the above sources we want EPA to take

steps to not let water cleanup get behind schedule. We know the American Canoe Association sued EPA 11 years ago

to force a water cleanup in Virginia. That case was won by ACA and failure to clean Virginia waters is not an option. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0109.001.002

Author Name: Bennhold C.

Organization:  

If VA does not meet its requirements for clean up plan EPA needs to

 

--improve pollution standard from point sources

--rewrite pollution discharge permit

--assume responsibility for VA water 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0110.001.005
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Author Name: Siewick C.

Organization:  

I think that Virginia should help clean up the Chesapeake Bay, at least a little bit. Please use the Environmental

Protection Agency to help clean the Bay. 
 

Response 

Thank you for your comment. EPA has been working with Virginia and with the other Bay jurisdictions to establish and implement

the Chesapeake Bay TMDL.  EPA intends to continue these collaborative efforts and to use the full scope of its authority to ensure

that the Bay jurisdictions meet their Chesapeake Bay TMDL allocations and that applicable water quality standards are attained and

maintained. 

 

EPA notes that the Bay jurisdictions, not EPA, drafted and will implement the Watershed Implementation Plans.  With respect to

substantive comments regarding individual jurisdictions’ Phase I WIPs, the WIPs submitted by each jurisdiction are part of the

accountability framework outlined in the Chesapeake Bay Protection and Restoration Executive Order 13508.  The WIPs help

ensure implementation of the Chesapeake Bay Total Maximum Daily Load (TMDL) but are not an approvable part of the TMDL.

Because this public comment period is specific to EPA’s Chesapeake Bay TMDL, specific comments on each jurisdiction’s WIP

should be directed to the appropriate jurisdiction for consideration.  EPA has forwarded this comment to the appropriate jurisdiction

for consideration as part of its WIP.

 

EPA is committed to using any necessary enforcement action at its disposal to assure that the Bay watershed jurisdictions

successfully implement the Bay TMDL. In a December 29, 2009 letter to the jurisdictions, EPA identified how jurisdictions’

progress toward achieving nutrient and sediment allocations will be tracked, what jurisdictions’ shortfalls may trigger EPA action,

and what actions are currently available to EPA.  One of those potential actions includes EPA’s potential objection to permits for

new and expanded discharges if jurisdictions have not provided adequate documentation that they are on course to meet the TMDL

targets and schedules.

 

In addition, EPA is prepared to take other federal actions if necessary.  These measures include:

 

•	Expand NPDES permit coverage to currently unregulated sources utilizing EPA’s residual designation authority to increase the

number of sources, operations and/or communities regulated under the NPDES permit program;

•	Object to NPDES permits for both major and minor facilities and to increase program oversight. These measures would include,

but not be limited to, NPDES effluent limits that are not consistent with the Bay TMDL’s wasteload allocations;

•	Require net improvement offsets for new or expanded discharges that do more than merely replace the new or expanding source’s

anticipated new or increased loadings;

•	Increase and target federal enforcement and compliance assurance in the watershed -This could include both air and water sources

of nitrogen, phosphorus, and sediment;

•	Condition or redirect EPA grants based on demonstrated progress in meeting Watershed Implementation Plans and/or in an effort

to yield higher nitrogen, phosphorus, or sediment load reductions; and
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•	Federal promulgation of local nutrient water quality standards -Initiating promulgation of federal standards where the jurisdiction’s

applicable water quality standards do not contain criteria that protect designated uses locally or downstream.

 

Comment ID 0111.001.002

Author Name: Haideri S.

Organization:  

[P]articularly VA, held accountable for the standards that are being set. 
 

Response 

Thank you for your comment. Please see the response to comment number 0110.001.005.

 

Comment ID 0112.001.002

Author Name: Keats J.

Organization:  

If Virginia does not meet its requirements for a clean-up plan, EPA should take the following actions:

 

--Improve pollution standards from point sources

--Rewrite or deny pollution discharge permits

--Own responsibility for Virginia water 
 

Response 

Thank you for your comment. Please see the response to comment number 0110.001.005.

 

Comment ID 0112.001.003

Author Name: Keats J.

Organization:  

Virginia needs to play their part in the clean-up. Please use EPA to help make this happen. 
 

Response 
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Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0113.001.002

Author Name: Morgan K.

Organization:  

If any state does not meet its requirement for a clean-up plan, EPA should take the following actions:

 

--Improve pollution standards from point sources

--Rewrite or deny pollution discharge permits and/or

--Assume responsibility for Virginia's water. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0115.001.001

Author Name: Gulbronsen N.

Organization:  

Enforce the Clean Water Act. If Virginia doesn't meet its requirements for a clean-up plan, EPA should take action! 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0116.001.002

Author Name: Houser T.

Organization:  

If Virginia does not meet its requirement for a clean-up plan, the EPA should take the following actions:

 

--Improve pollution standards from point sources

--Rewrite or deny pollution discharge permits and/or

--Assume responsibility for Virginia's water 
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Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0117.001.002

Author Name: Erwin L.

Organization:  

If my state does not meet its requirement for a clean-up plan, EPA should take the following actions: improve pollution

standards from point sources; rewrite or deny pollution discharge permits; and/or assume responsibility for Virginia's

water. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0117.001.004

Author Name: Erwin L.

Organization:  

While it is our state's responsibility to act, the federal government must keep the pressure on and hold Virginia

accountable for its pollution. Virginia needs to do their part in cleaning up the Bay. Please use EPA to help make that

happen. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0118.001.001

Author Name: Becker J.

Organization:  

I urge you to convince Virginia state officials to fulfill their responsibility to clean up the Chesapeake Bay, in cooperation

with neighboring states and the federal government. Please use the powers you have as EPA Administrator to get
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Virginia's support for a healthy Bay. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0120.001.002

Author Name: Murek L.

Organization:  

If it does not meet its requirements for a clean-up plan, I urge EPA to take the following actions to help make this

happen:

 

--improve pollution standards from point sources

--rewrite or deny pollution discharge permits

--assume responsibility for Virginia's water 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0120.001.003

Author Name: Murek L.

Organization:  

Thank you for whatever EPA may need to do if Virginia does not cooperate. 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL. For further

information on action(s) EPA may take, please see response to comment number 0110.001.005.

 

Comment ID 0123.001.002

Author Name: K.M. Aughenbaugh M.A. Melin
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Organization:  

If my state does not meet its obligations for a credible clean-up plan, EPA should take the following actions:

 

--improve pollution standards from point sources

--rewrite or deny pollution discharge permits and/or assume responsibility for Virginia's water. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0123.001.003

Author Name: K.M. Aughenbaugh M.A. Melin

Organization:  

Given current state leadership, efforts to protect the Bay may be resisted or only weakly supported. We support strong

federal action to counter the weakness that states have exhibited. 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL.  For further

information on action(s) EPA may take, please see response to comment number 0110.001.005.

 

Comment ID 0124.001.002

Author Name: Logan B.

Organization:  

If my state does not meet its requirement for a clean-up plan, EPA should take the following actions:

 

--improve pollution standards from point sources

--rewrite or deny discharge permits

--assume responsibility for Virginia's water 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.
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Comment ID 0124.001.003

Author Name: Logan B.

Organization:  

States like Virginia need to play their part in cleaning up the Bay. Please use EPA to help that happen. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0126.1.001.015

Author Name: Craun Ed

Organization: Augusta County Farm Bureau

The agricultural portion of the plan relies heavily on the development and implementation of a farm conservation plan.

There needs to be an assurance of certainty that if said conservation plan is implemented that the producer will not be

subject to additional BMPS or more stringent standards if the milestone values are not attained. 
 

Response 

The Chesapeake Bay Program partnership and the agricultural community, have made significant past progress towards addressing

the loss of nutrients and sediments to the tidal Chesapeake Bay. The agriculture and point source sectors, including municipal waste

water treatment plants, have achieved the majority of the pollution reductions to date. As you may know agriculture represents the

largest managed land use within the Chesapeake Bay watershed, as well as the largest single source of nutrients and sediment

entering the Bay. Consequently, the Jurisdictions’ WIPs are seeking additional nutrient and sediment reductions from the

agricultural sector to assist with achieving the water quality requirements of the Chesapeake Bay TMDL.  Reduction strategies from

the agricultural sources might rely on developing more stringent nutrient management plans and innovative technical practices, new

policies and regulations that reduce nutrient runoff  and improving the tracking and reporting of both cost-shared and non-cost

shared agricultural practices to more clearly document implementation of conservation practices by the agricultural community. 

 

Comment ID 0155.001.001

Author Name: Bennhold L.

Organization:  

I urge you to enforce Clean Water Act standards and hold Virginia accountable for cleaning up the Cheseapeake Bay.
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The EPA needs to:  

 

-Improve pollution standards

 

-Rewrite or deny pollution discharge permits

 

-assume responsibility for Virginia's water. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0156.001.001

Author Name: Wall S.

Organization:  

I urge you to enforce Clean Water Act standards and hold Virginia accountable for cleaning up the Cheseapeake Bay. If

Virginia does not meet its requirement for a clean-up plan, then I think EPA should do the following:

 

-Improve pollution standards

-Rewrite or deny pollution discharge permits or assume responsibility for Virginia's water. 

 

All states need to do their part in cleaning up the Bay. EPA should make that happen 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0212.1.001.002

Author Name: Greenland Victoria

Organization: Arlington County, Department of Environmental Services, Virginia

As we believe EPA and DCR are both well aware, there are significant questions about the feasibility of meeting the

TMDL load reductions in all sectors, particularly for urban stormwater. We therefore wish to express our strong

concerns about the future enforcement implications for MS4 permittees like Arlington County when local pollutant

reductions almost inevitably fall short of Bay TMDL requirements. 
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Response 

Thank you for your comment.  Please see the response to comment number 0212.1.001.007.

 

Comment ID 0212.1.001.007

Author Name: Greenland Victoria

Organization: Arlington County, Department of Environmental Services, Virginia

The consequences of EPA's interpretation of TMDL requirements for MS4 permits are real. It appears likely that the

TMDL requirements will eventually result in enforcement actions by EPA against MS4 permittees in 2025, if not sooner,

and trigger legal actions by permittees and the advocacy community or both.

 

Together with other jurisdictions and organizations, as reflected in the comments submitted by VAMSA and MWCOG,

we strongly urge EPA and DCR to consider an MS4 permitting and enforcement approach for the Bay TMDL that

supports municipal stormwater programs going farther than they have to date, but does not set up each MS4 permittee

for failure. The focus of the Bay cleanup effort should be on tangible, substantial, and sustained work to restore the Bay,

an equitable sharing of the responsibility for cleanup that applies to all sectors, and a realistic recognition that this effort

will require an unprecedented level of federal, State, and local resources to be successful. 
 

Response 

EPA understands your concern regarding the significant challenge of reducing MS4 loadings.  EPA also understands your

suggestion that, “the focus of the Bay cleanup effort should be on tangible, substantial, and sustained work to restore the Bay.” EPA

endorses, where possible, an equitable sharing of the responsibility for cleanup that applies to all sectors, and a realistic recognition

that this effort will require an unprecedented level of federal, state, and local resources to be successful. 

 

The Bay TMDL is employing an adaptive implementation approach to achieve applicable water quality standards in each of the

segments impaired by nitrogen, phosphorus, and sediment.  EPA is confident that this comprehensive, iterative process for

determining allocations to all sources, including MS4s, and making any needed adjustments based on sound science and tracking

results will be successful.

 

Comment ID 0220-cp.001.002

Author Name: Emory B.

Organization: billemory.com

Should Governor McDonnell not fulfill his obligation to protect Virginia's waters, I respectfully request that the EPA,

pursuant to the CWA, take the following actions:
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a) Rewrite the TMDL to maximize reductions from point sources;

b) Rewrite or deny pollution discharge permits; and/or

c) Assume responsibility for Virginia's waters. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0233-cp.001.002

Author Name: Tanger B.

Organization:  

FORVA encourages the EPA to proceed full strength to force Virginia to respond to the needs of our citizens for clean

water. Whatever sticks and carrots the EPA can muster, use them to best advantage to get our calculating governor to

get with the program. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0334.1.001.010

Author Name: Troutman John

Organization: Buchart Horn, Inc.

EPA has stated there is no reasonable assurance goals will be met. Current loads are based on estimations and model

inputs. The model is continually modified and does not account for reductions outside the scope of the model. EPA

should allow states an opportunity to adjust responses through the phase III WIP as a final action prior to

implementation of backstop measures. 
 

Response 

EPA disagrees with the comment that “EPA has stated there is no reasonable assurance goals will be met.”  To the contrary, EPA is

confident that the Bay TMDL and the adaptive implementation of the TMDL established by the accountability framework,

including the Watershed Implementation Plan process, provide adequate reasonable assurance that applicable Bay water quality

standards will be attained and maintained.  The accountability framework contemplates three phases of WIPs, in which the

jurisdictions will have a continuing opportunity to provide additional or revised information.
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Comment ID 0349.001.001

Author Name: Comment Anonymous

Organization:  

Administrator Jackson- 

 

The EPA needs to follow through on its promise to care for the Chesapeake Bay watershed.  Please hold Virginia and

other states accountable. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0377-cp.001.005

Author Name: Martin Larry

Organization: Sustainable Community Initiatives

SCI observes that voluntary agreements struck by the Chesapeake Bay Commission, between the jurisdictions included

in the TMDL, have been consistently reset following failure by the jurisdictions to meet their own goals for cleaning up

the Chesapeake. That the Watershed Implementation Plans (WIPs) submitted by the seven jurisdictions were found by

EPA to show insufficient reasonable assurance that pollution controls identified could actually be implemented

underscores these jurisdictions' inability to enter into a binding agreement to clean the Chesapeake. EPA should enact

a strict timeline with clear penalties for non-compliance to enforce the TMDL. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0383-cp.001.003

Author Name: Alderson G.

Organization:  

US EPA should scrutinize the states' pollution-control plans to make sure they make these important changes by

deadlines EPA establishes.

 

We ask EPA to set tough standards for TMDL, because the states won't do the work without them. 
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Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0395.001.002

Author Name: Campaign Mass

Organization: Environment Maryland

If a state is not making polluters do their fair share of clean-up, you should impose significant consequences. All

children are taught not to make a new mess until cleaning up one they already made. Likewise, the EPA should not

allow any new permits for pollution until the states have compelled current polluters to clean up their acts." 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0398-cp.001.001

Author Name: Hession Sherry

Organization:  

Mattawoman creek has had an approved TMDL since 2005, and the TMDL clearly isn't working with present voluntary

policies. Strong enforcement policies are justified.

 

We have been waiting a long time to clean up the bay with voluntary efforts. It is past time for a new mandatory

approach to enforcing pollution limits. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0410.1.001.006

Author Name: Pujara Karuna

Organization: Maryland State Highway Administration (SHA)
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NEPA/Cumulative impact assessments should include the impact to meeting the annual Chesapeake Bay TMDL (and

local TMDLs) for new development. Will ajurisdiction's inability to adequately demonstrate no-load increases result in

refusal of federal permits and funding? 
 

Response 

EPA is confident that all allocation requirements, including those to accommodate new development, will be met and supported by

reasonable assurance.

With regard to the need for a NEPA/Cumulative impact assessment, it is true that  EPA is legally required to comply with the

procedural requirements of NEPA for its research and development activities, facilities construction, wastewater treatment

construction grants under Title II of the Clean Water Act (CWA), EPA-issued National Pollutant Discharge Elimination System

(NPDES) permits for new sources, and for certain projects funded through EPA annual Appropriations Acts. However, Section

511(c) of the CWA exempts other EPA actions under the CWA from the requirements of NEPA. Courts also consistently have

recognized that EPA procedures or environmental reviews under enabling legislation are functionally equivalent to the NEPA

process and thus exempt from the procedural requirements in NEPA. Functional Equivalent exemptions apply where compliance

with other environmental laws requires environmental analysis similar to NEPA.

The Chesapeake Bay TMDL is a federal action whose focus is to restore the ecological integrity of the environment as opposed to

minimizing the environmental degradation of the action.  The Bay TMDL has made every effort (by utilizing the capabilities of the

suite of Bay models) to assess the impact on the environment resulting from the incremental impact of the action when added to

past, present, and reasonably foreseeable future actions regardless of what agency.  Specifically, progress in the restoration and

protection will be tracked by the 2 year milestones and the interim (2017) and final (2025) goal dates.

 

Comment ID 0418.1.001.007

Author Name: Devine Jon

Organization: Natural Resources Defense Council (NRDC)

As outlined above, in order to ensure that states meet their TMDL allocations EPA must be prepared to invoke the

discretionary responses it outlined in the Agency's December 29, 2009 "Consequences Letter."[FN 14] In particular,

EPA's authority to object to NPDES permits that fail to incorporate sufficiently stringent WQBELs will be crucial to

maintaining consistent attainment of WLAs across the watershed.

 

We are especially supportive of EPA's insistence that reductions can be accomplished through significant commitment

to urban stormwater retrofit efforts; in general, Bay States failed to appreciate and plan for meaningful improvements in

the category of pollution control 

 

[FN 14] See Letter from Shawn Garvin, EPARegion 3 Administrator to Hon. L. Preston Bryant, Virginia Secretary of

Natural Resources, December 29, 2009. 
 

Response 
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Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0432.1.001.015

Author Name: William Neilson John Bell and 

Organization: Pennsylvania Farm Bureau

We also believe that both EPA and DEP are overly focused on regulatory compliance activities, relative to DEP's

proposed "targeted watershed approach." If a targeted watershed or similar approach is to be utilized, there must be a

thorough and quantified analysis of nutrient and sediment loadings that are actually occurring from individual farms

within the watershed. Regulatory actions that merely focus on legal compliance of individual farms within a local

watershed may not be nearly as cost-efficient or environmentally effective as more holistic measures to coordinate

conservation practices among groups of farmers in the targeted watershed. 
 

Response 

EPA agrees that regardless of the actual approach utilized to control nonpoint source agricultural runoff, it is imperative to

implement a thorough and quantified analysis of nitrogen, phosphorus, and sediment loadings being generated. Furthermore, EPA

agrees that this accounting and tracking should include both regulatory and voluntary actions. EPA also supports the suggestion that

there may be spatial scales for tracking agricultural reductions that more effectively demonstrate cost-efficiencies than others.

 

Comment ID 0470.1.001.001

Author Name: Collins Richard

Organization: Positive Growth Alliance

This document contains the comments of the Positive Growth Alliance on the U.S. Environmental Protection Agency's

(EPA) proposed Total Maximum Daily Load (TMDL) for the Chesapeake Bay, the availability of which was announced

in the Federal Register on September 22, 2010. Our hope is that major modifications can be made by EPA to make

their goals achievable and rational.

 

The Positive Growth Alliance is a non-profit corporation with approximately 250 members, mostly in the state of

Delaware. We defend property rights and promote the benefits of private enterprise.

 

This will not be a lengthy comment. It appears that EPA has designed a TMDL that is not achievable. EPA makes it

clear that states that don't meet their goals will be punished. This could include takeover of issuance of NPDES permits

by EPA. Thus, a realistic assessment of EPA's actions would have to conclude that EPA's strategy is to make failure

inevitable, thus allowing takeover of state authority as a deliberate outcome.

 

In fact, our technical experts tell us that even converting all developed land in the Delaware portion of the Chesapeake
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Bay drainage basin to forest would not be enough to satisfy the requirements of the Chesapeake Bay TMDL. This is

despite the fact that the Nanticoke Watershed Alliance just released a report on the Nanticoke River indicating it is one

of the cleanest rivers emptying into the Bay.

 

The Positive Growth Alliance supports the comments of the National Association of Homebuilders in regards to the

flaws in the regulatory process. Again, it seems Delaware is being deliberately [See Comment 0736-0066.1] set up for

failure.

 

The Positive Growth Alliance urges the EPA to do some "soul searching" in regards to their motives. If these

unachievable requirements are simply a mistake, correction is in order. If they are not, then remedies will have to be

sought through the courts and/or the political process. 
 

Response 

EPA respectfully disagrees with your assertion that “a realistic assessment of EPA’s actions would have to conclude that EPA's

strategy is to make failure inevitable, thus allowing takeover of state authority as a deliberate outcome.” EPA recognizes that the

full and successful implementation of the Bay TMDL will not be easy.  However, EPA believes that the implementation of the

pollutant control programs identified by the jurisdictions in their Phase I WIPs and the allocations in the Bay TMDL are achievable.

 The adaptive implementation approach being employed in the Chesapeake Bay will provide a mechanism to track the rate, timing

and success of the jurisdictions’ WIPs, and will allow for mid-course adjustments if the need arises.

 

Comment ID 0473.1.001.011

Author Name: Pechart Michael

Organization: Pennsylvania Department of Environmental Protection and Department of Agriculture

• Pennsylvania also has concerns regarding the designation of all unregulated stormwater to be covered by an NPDES

permit. For Pennsylvania, expansion of the Municipal Separate Storm Sewer System (MS4) permitting area would

mean over 900 new MS4 NPDES permits. The administrative workload for this far exceeds the federal resources

currently allocated to Pennsylvania for MS4 stormwater. 
 

Response 

EPA is not considering cost in the TMDL for reasons discussed in the response to comment 0139.1.001.017.  Further, EPA is

required to establish a TMDL that meets applicable water quality standards.  This requires EPA to establish the loadings necessary

to meet applicable water quality standards given reasonable assurance that standards will be achieved.  Please see the response to

0038.1.001.024 outlining the federal effort towards the Bay.

 

Comment ID 0473.1.001.013
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Author Name: Pechart Michael

Organization: Pennsylvania Department of Environmental Protection and Department of Agriculture

• Pennsylvania does not agree with the designation of large numbers of animal feeding operations (AFOs) as CAFOs.

There are sufficient regulations in place now; what is needed is federal funding and compliance efforts. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0038.1.001.024 outlining the federal effort toward the

Bay.  It is EPA’s preference that the jurisdictions’ WIPs are used to meet the TMDL allocations.  However, the WIPs need to meet

the expectations outlined in EPA’s November 4, 2009 letter sent to each jurisdiction, and need to meet all of the eight elements

outlined in EPA’s April 2, 2010, Guide for Evaluation of the Phase I WIPs.  Where WIPs do not meet these expectations and

criteria, EPA may need to apply backstop allocations.  EPA’s evaluation of the final Phase I WIPs can be found in Section 8 of the

final TMDL report. 

 

Comment ID 0481.1.001.004

Author Name: Andes Fredric

Organization: Federal Water Quality Coalition

We do not think it is appropriate for EPA to threaten consequences against the states as a means of coercing or

compelling them to take EPA's preferred implementation approach. In other words, having conceded that it lacks

authority to approve state implementation plans, EPA cannot dictate what states put into their plans. In the Draft TMDL,

EPA cautions that unless states "[d]evelop and submit Phase I, II, and III WIPs consistent with the expectations and

schedule described in EPA's letter of November 4, 2009, and the amended schedule described in EPA's letter of June

11, 2010," EPA will take one or more punitive actions as outlined in a December 29, 2009, letter to watershed

jurisdictions. Draft TMDL, at 7-11 to 7-12. We are concerned that this type of threat will undermine the concept of

cooperative federalism that is the hallmark of the CWA.

 

Under the CWA, authorized states carry out CWA programs in that state. EPA does not dictate the terms of how water

quality standards are to be met. With respect to point sources, if EPA believes that a state is not administering the CWA

permitting program properly, EPA may withdraw approval of the state program. 33 U.S.C. § 1342(c)(3). With respect to

nonpoint sources, as noted by the Ninth Circuit in Pronsolino, the only leverage EPA has over states is the threat to

withhold federal funding. Pronsolino, 291 F.3d at 1140.

 

Notwithstanding the limits of its authority under the nature and structure of the CWA, EPA is threatening a wide variety

of actions to seek to coerce states to adopt EPA's TMDL implementation approach. Each of these proposed actions is

discussed below.

 

1. EPA threatens to withhold federal grant funding from states. EPA gives grants to states pursuant to an authorization

by Congress. Congress generally spells out the purpose and terms of the grant. EPA has no authority to redirect or
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withhold certain grants, particularly those that are allocated based on a statutory or regulatory formula such as title VI

state revolving loan fund grants and section 106 program implementation grants. Even for other grant monies, EPA

cannot arbitrarily choose to withhold state funding because it does not like a state's WIP. Congress appropriates money

for specific purposes. For example, funding for nonpoint source management programs under section 319 of the CWA

is conditioned on a state's development of a nonpoint source management program, not a WIP to implement a federal

TMDL.[FN 5] EPA must implement Congressional appropriations as Congress intends and lacks the authority to

redirect appropriated monies to carry out its own agenda.

 

2. EPA threatens to regulate unregulated stormwater sources under its residual designation authority (33 U.S.C. §

1342(p)(2)(E)) if it disagrees with a state's WIP. This interpretation turns the CWA's stormwater regulatory structure on

its head. Congress established a general rule that EPA could not require permits for stormwater discharges. 33 U.S.C.

§ 1342(p)(1). Congress then created exceptions to the general rule for certain types of stormwater discharges. 33

U.S.C. § 1342(p)(2). In contrast to the statutory framework, EPA's approach in the TMDL flips the statutory presumption

against regulation and assumes all stormwater is regulated.

 

EPA has some authority to designate additional stormwater point sources and require them to obtain permits, but that

authority is limited by the statute. Specifically, that authority is predicated upon a finding that controls are needed for a

specific discharge based on the wasteload allocations of a TMDL, or based on a determination that a specific discharge

or category of discharges in a specific geographic area contributes to the violation of a water quality standard or is a

significant discharge that is contributing pollutants to waters of the United States. 40 C.F.R. 122.26(a)(9)(i)(C)-(D). In

short, using residual designation authority requires a site-specific determination. EPA will not be able to rely on its

Watershed Model to make these determinations, because (as discussed below) the model cannot predict water quality

impacts at the individual facility or local level. Thus, EPA will have to develop site-specific data before it can designate

additional stormwater sources for regulation, beyond those identified by Congress as appropriate for regulation in CWA

§ 402(p)(2)(A)-(D). EPA has no authority to designate stormwater runoff for regulation because EPA does not agree

with a state's WIP.

 

3. EPA claims that it will object to point source permits in a state if it disagrees with a state's WIP. For sources that are

already subject to the CWA permitting program, and that require a new permit or a permit renewal, EPA does have the

authority to object to a permit "as being outside the guidelines and requirements of this Act." 33 U.S.C. 1342(d)(2).

Grounds for objecting to a state permit are found in 40 C.F.R. 123.44. Disagreeing with a state WIP is not one of the

specified grounds. While a permit must be consistent with the wasteload allocations of a TMDL, states have exclusive

authority to make permitting decisions based on those allocations. EPA may review these decisions but may not object

without evidence that they fail to assure compliance with the TMDL and water quality standards.

 

4. EPA claims the authority to require net improvement offsets for new or increasing discharges if it disagrees with a

state WIP. We agree with EPA that offsets are a tool that is available to demonstrate compliance with the WLAs and

LAs of a TMDL. However, states have primary authority to determine offset requirements and that once offsets are

applied through permits, EPA has no authority to disapprove of the offset absent a showing that the permit is

inconsistent with the CWA. The CWA requires effluent limitations to ensure that discharges do not cause or contribute

to the violation of water quality standards. A net improvement requires a source to over-control, beyond what is needed

to avoid causing or contributing to a violation. We agree that a source may voluntarily over-control, to create an offset.

However, nothing in the CWA allows EPA to object to a permit in order to compel a source to control discharges beyond

what is necessary to ensure that the specific discharge does not cause or contribute to a violation of a water quality
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standard.

 

5. EPA threatens to impose "finer-scale" allocations in the final TMDL. "EPA is … replacing some allocations proposed

by jurisdictions; EPA is also providing finer level of detail for allocations in headwater jurisdictions….." Draft TMDL, at 8-

2. In fact, EPA has proposed allocations for 1006 individual residences. Draft TMDL, Appendix Q. As discussed above,

a TMDL is merely the sum of the load allocations and the wasteload allocations. In 2002, the Ninth Circuit upheld EPA's

authority to issue a TMDL for a water body impaired only by nonpoint sources because the Court considered the TMDL

to be merely "an informational tool." Pronsolino, 291 F.3d at 1140. The Court also recognized that specifying pollutant

allocations at a fine scale is tantamount to TMDL implementation. According to the Ninth Circuit, the TMDL at issue in

Pronsolino was within EPA's authority because:

 

[It] does not specify the load of pollutants that may be received from particular parcels of land or describe what

measures the state should take to implement the TMDL. Instead, the TMDL expressly recognizes that ‘implementation

and monitoring' ‘are state responsibilities' and notes that, for this reason, the EPA did not include implementation or

monitoring plans within the TMDL. Id. (emphasis added).

 

To the extent that the Draft TMDL goes beyond an "informational tool" by including implementation measures and

specifying pollutant loadings at a fine scale (such as at individual sites), it goes beyond EPA's authority under the CWA.

 

 

6. EPA threatens to require additional reductions from point sources if it does not agree with a state's WIP. The CWA

requires that a TMDL be set at a level necessary to achieve applicable water quality standards. 33 U.S.C. 1313(d); see

also 33 U.S.C. § 1313(b)(1)(C) (requiring effluent limitations "necessary to meet water quality standards"). The statute

does not limit a state's discretion to calculate and assign wasteload and load allocations within the TMDL. However, it

does not follow that EPA has the same discretion as states. If a water body is impaired by both point sources and

nonpoint sources and water quality standards cannot be met through reductions from point sources alone, then EPA

cannot claim that more stringent wasteload allocations are "necessary" to achieve water quality standards. As noted in

EPA's 1997 Guidance, in a watershed like the Chesapeake Bay, where a significant amount of the impairment may be

from nonpoint sources:

 

TMDL implementation may involve individual landowners and public or private enterprises engaged in agriculture,

forestry, or urban development. The primary implementation mechanism will generally be the State section 319

nonpoint source management program coupled with State, local, and Federal land management programs and

authorities. 1997 Guidance.

 

Further reductions from point sources are not required under the CWA when they will not achieve attainment of water

quality standards. It is inappropriate for EPA to threaten such reductions rather than following its own guidance and

working with states to achieve nonpoint source reductions through section 319 nonpoint source management plans and

"State, local, and Federal land management programs and authorities."

 

7. EPA threatens to establish numeric nutrient criteria in a state if EPA disagrees with a state WIP. However, EPA's

authority to issue federal numeric nutrient standards is limited. CWA section 303(c)(4) authorizes EPA to issue a new or

revised water quality standard in a state only if EPA determines that a new or revised state standard is not consistent

with the applicable requirements of the Act, or if EPA determines that a new or revised standard is necessary to meet
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the requirements of the Act. 33 U.S.C. 1313(c)(4). EPA has approved the water quality standards in the Chesapeake

Bay states (some modifications are pending). In fact, the currently applicable water quality criteria for the Chesapeake

Bay are based in substantial part on EPA's own recommended criteria. "Ambient Water Quality Criteria for Dissolved

Oxygen, Water Clarity and Chlorophyll a for the Chesapeake Bay and Its Tidal Tributaries" (EPA, Apr. 2003). EPA has

no basis to determine that federal standards are necessary because it does not agree with a jurisdiction's WIP. Thus, it

cannot use this threat to coerce a state into changing its WIP.

 

8. Finally, EPA is threatening to increase enforcement activity in states that do not submit a WIP that garners EPA's

support. While we appreciate that the federal government enjoys and exercises broad enforcement discretion, we do

not believe that it is appropriate for EPA to threaten states (or regulated communities and entities) with increased

enforcement for reasons not directly connected to compliance with applicable laws.  

 

 

[FN 5]Congress gave EPA authority to withhold section 319 funding under specific conditions identified under section

6217 of the Coastal Zone Act Reauthorization Amendments of 1990. Those conditions relate to coastal zone

management programs which are distinct from the state WIPs at issue here. 
 

Response 

In developing the Bay TMDL, EPA has not "coerced" or "compelled" the jurisdictions to take particular approaches or "dictated"

what jurisdictions must put in their WIPs. EPA has made it clear throughout the process that it is the jurisdictions' responsibility in

the first instance to subdivide the jurisdiction allocations among the different source sectors and explain in their WIPs how those

subdivided allocations will be met.  As the party establishing the TMDL, however, EPA has a responsibility under the CWA to

ensure that the final allocations in the TMDL are set at a level to meet WQS.  It is that responsibility that has informed EPA's

communications with the jurisdictions and its allocation decisions.  Moreover, EPA has a responsibility under various provisions of

the CWA to oversee a variety of jurisdiction programs designed to implement WQS.  These include both permit-based and non-

permit-based programs.  In addition, CWA 117(g) places on EPA the responsibility to "ensure" that appropriate Bay "management

plans" are developed and implemented for the Bay.  EPA's communications to the jurisdictions regarding development and

implementation of their WIPs, and EPA's expression of its commitment to exercise its lawful authorities under CWA 303, 319, 402

and other sections, as necessary and appropriate to ensure that those plans are carried out and that Bay WQS are met, are fully

consistent with EPA's responsibilities under the Act and notions of "cooperative federalism."

 

Regarding the eight specifically numbered items in this comment, EPA responds as follows:

 

1.  In its December 29, 2009 letter to the jurisdictions, EPA carefully explained the circumstances under which EPA might

condition or redirect grants to aid implementation of the TMDL.  Should it take any action related to a jurisdiction's grants, EPA

would be mindful of any statutory or regulatory requirements and act appropriately and not in an "arbitrary" manner.

 

2.  EPA's mention of the possibility that, under appropriate circumstances, it may exercise its statutory and regulatory authority to

"designate" additional stormwater sources does not "flip" the statutory presumption against stormwater regulation and "assume that

all stormwater is regulated."  As with grants, EPA would be mindful of any statutory or regulatory requirements regarding any such

"designation" and act appropriately and not in an "arbitrary" manner. 
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3.  EPA did not "claim that it will object to point source permits in a state if it disagrees with a state's WIP."  Any exercise by EPA

of its statutory and regulatory authority to object to permits would be based on the facts pertaining to those permits and fully

consistent with CWA statutory or regulatory requirements.

 

4.  EPA agrees with the commenter that offsets are a tool that is available to demonstrate compliance with the WLAs and LAs of a

TMDL.  As the commeter concedes, EPA does have authority in its oversight of jurisdiction permits to disapprove a permit if the

permit (including any offset provision) is inconsistent with the CWA.  Whether the circumstances of a particular permit might cause

a permitting agency to include an offset greater than 1-1, or whether EPA would object to a permit if did or did not include such an

offset, are issues best left for investigation in the context of particular fact situations.  Any exercise by EPA of its statutory and

regulatory authority to review and object to permits would be fully consistent with CWA statutory or regulatory requirements.

 

5. EPA disagrees that, in establishing the Bay TMDL, EPA has exceeded its authority under CWA section 303(d) and its

implementing regulations to establish appropriately specific and scaled allocations for both point and nonpoint sources, or that the

TMDL is inconsistent with the Ninth Circuit's understanding of a TMDL as discussed in Pronsolino .  The commenter will note that

the final TMDL does not contain allocations for individual residences.  EPA believes that the number, focus, and scale of the Bay

TMDL's allocations to both point and nonpoint sources are consistent with its purpose as an "informational tool" designed to set

pollutant allocations at a level necessary to implement applicable water quality standards.  Moreover, the TMDL's scale of

allocations is consistent with notions of the primacy of state implementation supported by appropriate federal oversight.

 

6.  EPA disagrees with the commenter's suggestion that, when it establishes a TMDL, EPA does not have the same responsibility or

authority as a state to determine an allocation mix (between point and nonpoint sources) that is calibrated at a level necessary to

implement applicable WQS.  To the extent setting this mix requires that EPA assign more stringent WLAs to point sources because

the record does not support assumptions about nonpoint source reductions, this is well within EPA's authority.  EPA recognizes that

a TMDL is not self-executing, and that implementation of the TMDL's allocations depends on variety of CWA and other authorities

and mechanisms, includinf section 319, some of which are appropriatelt led by the States and others of which may be

"backstopped" by appropriate federal oversight and action.

 

7.  In its December 29, 2009 letter to the jurisdictions, EPA carefully explained the circumstances under which EPA might review

and promulgate numeric WQS. Should it take any action related to a jurisdiction's WQS, EPA would be mindful of any statutory or

regulatory constraints and act accordingly and not in an "arbitrary" manner.

 

8.  Regarding enforcement, EPA is also mindful of applicable statutory and regulatory requirements and intends to act approriately

and consistent with those requirements.

 

Comment ID 0501.1.001.002

Author Name: Stainman S.

Organization:  
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2. EPA lists a number of consequences under existing EPA program authority it can impose if pollution targets are not

met. However, the greatest source of pollution is from the agricultural sector where EPA currently has limited authority

and responsibilities. EPA must expand its authority over agricultural sources and work with USDA to develop

appropriate "carrots and sticks" to obtain substantial reductions in nutrient emissions from agricultural sources.

 

3. As states allocate pollution loads to different sectors, EPA should apply backstop measures and consequences to

those sectors if the target measures are not met. If a state is not meeting its target reductions from point sources,

federal sanctions should not be applied to agricultural sources. Conversely, if agricultural sector reductions are not met,

urban point and nonpoint sources should not suffer backstop measures. 
 

Response 

Please see the response to comment number 0394.001.013.  EPA endorses, where possible, an equitable sharing of the

responsibility for pollutant reductions from all sources.

 

Comment ID 0516.1.001.002

Author Name: Winegrad Gerald

Organization: Senior Bay Scientists and Policy Makers for the Bay

We are concerned over resistance by the states, some elected officials, and members of the regulated community to

EPA actions to establish meaningful TMDLs by the end of this year to and to adopt comprehensive Phase I Watershed

Implementation Plans (WIPs) to achieve these TMDLs. Clearly, enhanced regulatory measures for nutrient loading from

CAFOs, AFOs, and nutrient and sediment loading from new and existing development are needed. Better controls of

other nutrient and sediment flows from farms and the retrofitting of existing developed lands also are essential to

remove the Bay's waters from the Clean Water Act's Section 303(d) list of impaired waters. 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL.

 

Comment ID 0516.1.001.004

Author Name: Winegrad Gerald

Organization: Senior Bay Scientists and Policy Makers for the Bay

Together, the 56 individuals signing onto this statement represent an extraordinary assemblage of Bay leaders from

Maryland and Virginia, many of whom were instrumental in initiating the Bay restoration in 1983 that led to the first Bay

agreement and the development of the EPA Chesapeake Bay Program.
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We all have concluded that aggressive enforcement of current laws with new enforcement strategies to improve water

quality in the Chesapeake Bay are necessary to meet the TMDL and weaknesses in the TMDL process and state WIPs

are especially glaring in specifying how the significant and necessary reductions in nonpoint source loads will be

achieved. The EPA has pointedly suggested this to the states. Missing in the TMDL process and the state WIPs are the

requisite new approaches, regulations, penalties, and funding tools to achieve these nonpoint source pollution

reductions.

 

We all have joined together in submitting 25 detailed suggestions to meet the deficiencies and are quite concerned that

without these suggested changes, the draft plan for restoring the Bay will fail to achieve the necessary reductions in

nutrients, sediment, and toxic chemicals to remove the Bay's waters from the Clean Water Act's Section 303(d) list of

impaired waters. This would mean the Bay's living resources will continue their decline. The federal government,

especially the EPA, must take aggressive regulatory and legal actions and use mandatory deadlines with the certainty

of enforcement to assure compliance. Voluntary, collaborative efforts have failed and the time for action is NOW.

 

We are particularly concerned over the failure to meet nonpoint source pollutant caps and urge aggressive actions in

nutrient and sediment loading from agriculture and development. Without these the Bay is doomed. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.  EPA understands your concern

regarding the significant challenge posed by nonpoint sources and agrees that aggressive actions are needed to reduce pollutant

loadings from agriculture and development.  EPA endorses, where possible, an equitable sharing of the responsibility for pollutant

reductions from all sources, and a realistic recognition that this effort will require an unprecedented level of federal, state, and local

resources to be successful.

 

Comment ID 0516.1.001.007

Author Name: Winegrad Gerald

Organization: Senior Bay Scientists and Policy Makers for the Bay

The TMDL and the restoration plan under Executive Order 13508 do not add sufficient new and different tools,

regulations, penalties, and enforcement strategies to improve water quality in the Chesapeake Bay. Additional plans

must include requirements for implementation and accountability. These documents do recognize that voluntary

programs have not resulted in the needed reductions in nutrient loading. To succeed, the TMDL and the WIPs to

implement the reductions under it must include strengthened measures to address agricultural and development

pollutants. We suggest enforcing current options in the CWA that do not allow downstream impacts and coupling these

with related regulations (e.g. Coastal Zone Management), and under the recent Federal Court decision that does not

allow additional loads to CWA impaired waters. More tools to control nonpoint source loads are necessary.

 

EPA and other agencies need to look at the ability to apply other authorities or more rigorously pursue other

CWA/TMDL authorities to reduce nonpoint source loads from agricultural operations, including new regulations and
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enforcement. Requiring readily enforceable mechanisms as part of the required "reasonable assurance" for nonpoint

sources in the watershed is necessary for the federal government and the states. 
 

Response 

EPA respectfully disagrees with your characterization of the Bay TMDL and the federal strategy, as EPA considers both to be new

tools and enforcement strategies to improve water quality in the Chesapeake Bay.  In response to the remainder of your comment,

please see the response to comment number 0394.001.013.  EPA endorses, where possible, an equitable sharing of the responsibility

for pollutant reductions from all sources.

 

Comment ID 0516.1.001.009

Author Name: Winegrad Gerald

Organization: Senior Bay Scientists and Policy Makers for the Bay

The primary proposed punitive measure to address failure to achieve the TMDL and two-year milestones appears to be

a further reduction in the waste load allocation for point sources. Point source controls are expected to achieve their

allotted nutrient reductions by about 2012. It appears illogical and unfair to punish this sector if it meets the targeted

caps while leaving nonpoint sources without any realistic and certain sanctions. It would be much more effective to seek

regulatory sanctions against nonpoint sources, and to identify larger funding sources that are of greater importance to

the non-attaining sectors, such as the federal transportation act (or other sources of stormwater funding) or federal

agricultural cost share and subsidy payments. We suggest it is more reasonable to identify funding sources that are

important to nonpoint sources and reduce them as a consequence for non-performance. 
 

Response 

Thank you for your comment; EPA appreciates your suggestion.  As described in Section 7 of the TMDL and the response to

comment number 0131.001.001, EPA may take various federal actions, including changing the availability of certain sources of

funding. But EPA is left with the regulatory authorities under the Clean Water Act. Those (federal) authorities do not extend to non-

point sources. 

 

Comment ID 0516.1.001.011

Author Name: Winegrad Gerald

Organization: Senior Bay Scientists and Policy Makers for the Bay

4) A significant expansion of the CAFO designation to include most all but the smallest AFOs should be implemented

and EPA should include all agricultural lands receiving manures from any AFO as part of the regulated entity/activity

subject to CWA permits. It is equally important that assessment and accountability of CAFOs be increased. Current
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state programs do not provide adequate assurance that the CAFO permits, particularly related to land application, are

being enforced. Enforcement must be assured.

 

5) The EPA should adopt requirements for all land disposal of animal waste/manure that parallel Maryland's regulations

under the Maryland Department of Environment for the land disposal of human sludge from advanced wastewater

treatment facilities. These requirements should include the provisions already extant for human sludge that require the

incorporation of all animal waste/manure into soils within 24 hours of application on land, soil tests to assure the land is

not phosphorus saturated, and that prohibit application on steep slopes, highly erodible soils, frozen ground, and in

riparian buffers of up to 200'. See the Maryland human sludge disposal regulations at COMAR 26.04.06.09. State WIPs

should reflect these changes. 
 

Response 

EPA concurs with your comment regarding the importance of CAFOs to the successful implementation of the Bay TMDL.  EPA is

committed to using any necessary enforcement action at its disposal to assure that the jurisdictions successfully implement the Bay

TMDL. As you suggest, one of those potential actions includes EPA’s expansion of the NPDES permit coverage to currently

unregulated sources, including CAFOs, utilizing EPA’s residual designation authority to increase the number of sources, operations

and/or communities regulated under the NPDES permit program. EPA is aware of Maryland’s regulations under the Maryland

Department of Environment for the land disposal of human sludge from advanced wastewater treatment facilities, and we support

Maryland in implementing that approach and in sharing information documenting the progress they experience with that technique.

 

Comment ID 0564-cp.001.002

Author Name: Morrow William

Organization: Whitmore Farm

All of the state and federal efforts to clean up the Bay will be meaningless without enforceable "reasonable assurances"

for non-point sources. The last 26 years of education, outreach and financial assistance for reducing loads from

nonpoint sources has brought in all the farmers that want to do the right thing and that care about the environment.

Unfortunately, there are some farmers that simply don't care and will never do the right thing unless they are forced to.

These sources of nutrient loadings to the Bay can only be reined in with enforceable BMPs.

 

Case in point, a farm right down the road from me farms over 150 acres. He grows hay, which is an environmentally

good crop because it is a perennial cover crop. But, he also raises cows. An intermittent/emphemeral creek runs right

thru his 1 acre concentrated animal feedlot and drains into the mainstem of Tom's Creek less than 100 yards away. He

could locate those animals anywhere on that 150 acres but he chose to locate them in the low lying wet corner of his

property so as not to give up 1 acre of crop land. There are countless examples of such behavior by farms. We need

enforceable BMPs! 
 

Response 
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EPA understands your concern and frustration regarding the behavior of individuals that negatively impact the Chesapeake Bay.

The restoration of the Bay will require action by all sources of nitrogen, phosphorus, and sediment, including major dischargers and

large agricultural operations, to reduce their pollutant loadings. EPA endorses, where possible, an equitable sharing of the

responsibility for pollutant reductions for all sectors, and a realistic recognition that this effort will require an unprecedented level of

federal, state, and local resources to be successful.  We encourage you to report violations of state or federal laws or permits to EPA

online (www.epa.gov/tips/ or www.epa.gov/compliance/complaints/moreinfo.html) and to the appropriate state regulatory agency.

 

Comment ID 0583.001.006

Author Name: Campaign Mass

Organization: Virginia League of Conservation Voters

If Virginia's leadership at the executive and legislative levels do not take action to develop and fully implement a

meaningful clean up plan, EPA should not hesitate in its duty to provide the oversight necessary to ensure Virginia has

a strong viable plan. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0584.001.002

Author Name: Campaign Mass

Organization: Sierra Club

Administrator Jackson, if Governor McDonnell does not fulfill his obligation to protect our drinking water, jobs on the

water, and public health, I demand that EPA does its job under the Clean Water Act by taking the following actions:

 

a) Rewrite the TMDL to maximize reductions from point sources;

b) Rewrite or deny pollution discharge permits; and/or

c) Assume responsibility for Virginia's waters. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0588.1.001.002
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Author Name: Merrifield Ed

Organization: Potomac Riverkeeper, Shenandoah Riverkeeper

Enforcement

 

History shows us that the Bay states have not created or implemented their TMDLs on a timely basis until legally

forced. It is important that all parts of the Watershed Implementation Plans - including backstops where necessary -

contain timely, enforceable, implementation. Enforcement in this sense means using all available means, including

economic and court related when necessary, to achieve this most important outcome. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0590.1.001.006

Author Name: Chavez Jennifer

Organization: Earthjustice et al.

Furthermore, EPA needs to make crystal clear to the states that it will formally object to any NPDES permits that do not

fully implement the Bay TDMLs and related WIP provisions through enforceable pollution limits within the required time

frames, and that it will withdraw NPDES permitting authority from any state that fails to timely implement these

requirements. EPA must make clear in the TMDL that milestones are binding, enforceable requirements of the Clean

Water Act that must be adhered to in all permitting decisions. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0394.001.013.

 

Comment ID 0592.001.002

Author Name: Campaign Mass

Organization: Sierra Club

If Virginia fails to fulfill its obligation to provide reasonable assurance to clean the Chesapeake Bay, protect our drinking

water, public health, jobs on the water then the EPA should take the following actions: .

 

- Rewrite the Total Maximum Daily Load to maximize reductions from point sources;

- Expand Concentrated Animal Feeding Operations to include all Animal Feeding Operations; and
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- Assume responsibility for Virginia's waters. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0594.001.002

Author Name: Campaign Mass

Organization: Sierra Club

If Virginia fails to fulfill its obligation to provide reasonable assurance to clean the Chesapeake Bay, protect our drinking

water, our public health, and our fishermen, tourism industry and other water-related jobs, then the EPA should take the

following actions:

 

- Rewrite the Total Maximum Daily Load to maximize reductions from point sources, such as sewage treatment plants

and factories;

- Expand Concentrated Animal Feeding Operations to include all Animal Feeding Operations; and

- Assume responsibility for Virginia's waters. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0595.001.002

Author Name: Campaign Mass

Organization: Chesapeake Bay Program

Administrator Jackson, if Governor McDonnell does not fulfill his obligation to protect our drinking water, jobs on the

water, and public health, I demand that EPA does its job under the Clean Water Act by taking the following actions:

 

a) Rewrite the TMDL to maximize reductions from point sources;

b) Rewrite or deny pollution discharge permits; and/or

c) Assume responsibility for Virginia's waters. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.
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Comment ID 0596.001.002

Author Name: Campaign Mass

Organization: Virginia League of Conservation Voters

If we don't do our job in Virginia, Administrator Jackson, I urge you to step in and protect our rivers, streams, and the

Bay. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0697.001.002

Author Name: Wass J.

Organization:  

If Virginia fails to fulfill its obligation to provide reasonable assurance to clean the Chesapeake Bay, protect our drinking

water, our public health, and our fishermen, tourism industry and other water-related jobs, then the EPA should take the

following actions:

 

-Rewrite the Total Maximum Daily Load to maximize reductions from point sources, such as sewage treatment plants

and factories;

-Expand Concentrated Animal Feeding Operations to include all Animal Feeding Operations; and

-Assume responsibility for Virginia's waters. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0698.001.002

Author Name: Smith K.

Organization:  

If Virginia fails to fulfill its obligation to provide reasonable assurance to clean the Chesapeake Bay, protect our drinking

water, our public health, and our fishermen, tourism industry and other water-related jobs, then the EPA should take the
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following actions:

-Rewrite the Total Maximum Daily Load to maximize reductions from point sources, such as sewage treatment plants

and factories;

-Expand Concentrated Animal Feeding Operations to include all Animal Feeding Operations; and

-Assume responsibility for Virginia's waters. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.
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Comment ID 0703.001.002

Author Name: Merica P.

Organization:  

If Virginia fails to fulfill its obligation to provide reasonable assurance to clean the Chesapeake Bay, protect our drinking

water, our public health, and our fishermen, tourism industry and other water-related jobs, then the EPA should take the

following actions:

 

- Rewrite the Total Maximum Daily Load to maximize reductions from point sources, such as sewage treatment plants

and factories;

- Expand Concentrated Animal Feeding Operations to include all Animal Feeding Operations; and

- Assume responsibility for Virginia's waters. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0704.001.002

Author Name: Sawyer C.

Organization:  

If Virginia fails to fulfill its obligation to provide reasonable assurance to clean the Chesapeake Bay, protect our drinking

water, our public health, and our fishermen, tourism industry and other water-related jobs, then the EPA should take the

following actions:

 

- Rewrite the Total Maximum Daily load to maximize reductions from point sources, such as sewage treatment plants

and factories;

- Expand Concentrated Animal Feeding Operations to include all Animal Feeding Operations; and

- Assume responsibility for Virginia's waters. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0707.001.002

Author Name: Larkin R.
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Organization:  

If Virginia fails to fulfill its obligation to provide reasonable assurance to clean the Chesapeake Bay, protect our drinking

water, our public health, and our fishermen, tourism industry and other water-related jobs, then the EPA should take the

following actions:

 

-Rewrite the Total Maximum Daily Load to maximize reductions from point sources, such as sewage treatment plants

and factories;

 

-Expand Concentrated Animal Feeding Operations to include all Animal Feeding Operations; and

 

-Assume responsibility for Virginia's waters. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0732.001.007

Author Name: Hoagland Roy

Organization: Chesapeake Bay Foundation (CBF)

EPA Has the Obligation to Enact Consequences For Inadequate WIPs that Fail to Provide Reasonable Assurance

 

Unfortunately, none of the WIPs as originally submitted by the Bay jurisdictions provide reasonable assurance. In spite

of the clear directives provided by EPA, EPA has concluded that all of the WIPs, to one degree or another, have failed

to meet the test of reasonable assurances. [FN18] Others have reached the same conclusion. See Chesapeake Bay

Foundation letters to EPA on the jurisdictional WIPs (for New York, Pennsylvania, Delaware, Maryland, Virginia, West

Virginia, and the District of Columbia), attached hereto and incorporated herein by reference. [Comment Letter contains

additional information in the form of an attachment. See original comment letter 0732.1, pages 107, 113, 204, 207, 219,

288 and, 293 of the pdf]

 

If the TMDL is to accomplish its goal of clean water and removal of the Chesapeake Bay, and its waters from the

impaired waters list, and if the WIPs are insufficient implementation tools to do so, EPA has no alternative but to invoke

consequences. EPA has identified these consequences in its letters of November 4, 2009, and December 29, 2009,

both addressed to the members of the Principals' Staff Committee. The need for EPA action is similarly noted in the

attached Settlement Agreement (see Section III. A. 4 and III. B.7). [Comment Letter contains additional information in

the form of an attachment. See original comment letter 0732.1, page 79 of the pdf]

 

Among the potential consequences is the withdrawal of delegation of a state's CWA permit program. Federal

regulations provide the Administrator the authority to begin the process of withdrawal on her own initiative. 40 C.F.R.

123.64. An insufficient WIP, lacking reasonable assurances - that is, operating a delegated CWA program designed to
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maintain, not correct, the impairment of the Bay and its waters - is solid ground for withdrawal. See 40 C.F.R. 123.63

(Withdrawal may be based upon failure to promulgate or enact new authorities when necessary.).   

 

[FN18] It is important to note that any ambiguities as to the EPA Administrator's powers under the Clean Water Act are

to be resolved in his favor. E.I. DuPont de Nemours & Co. v. Train, 430 U.S. 112, 128-29, 97 S. Ct. 965, 975, 51 L. Ed.

2d 204 (1977); Inland Steel Corp. v. EPA, 574 F.2d 367, 373 (7th Cir. 1978). 
 

Response 

Thank you for your comment.  Please see the response to comment number 0394.001.013.  The results of EPA’s evaluation of the

jurisdictions’ final Phase I WIPs can be found in Section 8 of the TMDL document.

 

Comment ID 0554.1.001.018

Author Name: Murphy James

Organization: National Wildlife Federation (NWF)

It is imperative that EPA protect these waters if it plans to achieve water quality in the Bay. A chief strategy in the Draft

TMDL for restoring the health of the Bay is to expand the use of NPDES permitting to allow for stronger controls on

pollution sources. One tool for doing this, for instance, is the use of Residual Designation Authority under Section

402(p) of the CWA to require permits for currently unpermitted stormwater point source discharges.[FN73] NWF

supports this approach, but the reality of the current legal situation is that enforcement and implementation of the CWA

permitting programs has been made more difficult and resource intensive as a result of Rapanos and SWANCC. For

instance, an internal EPA memo in March of 2008 indicated that approximately 500 enforcement cases had been

dropped, lowered in priority, or faced challenges by defendants due to SWANCC and Rapanos.[FN74] The New York

Times reported in February of 2010 that number had ballooned to 1,500 cases.[FN75] An April, 2009, EPA Office of

Inspector General Report confirmed that enforcement of CWA permit violations has decreased since Rapanos.[FN76]

 

It is thus naïve for EPA to believe it can expand the number of permitted sources throughout the basin without facing

resistance from the regulated community and encountering delays due to the difficulties presented by the current case-

by-case jurisdictional determination process for many waters within the basin. EPA's own data indicates that Bay basin

states have many waters that are at-risk of not being protected due to the current legal confusion. This includes, for

source water protection areas alone, 58 percent of streams in Pennsylvania, 55 percent of streams in Maryland, 57

percent of streams in Virginia, 57 percent of streams in West Virginia, 53 percent in Delaware, and 55 percent in New

York.[FN77]

 

Much of the pollution entering the Bay comes from areas far from the Bay. For instance, Pennsylvania, which does not

even border the Bay, is responsible for 44 percent of the nitrogen entering the Bay.[FN78] The Susquehanna River,

which has headwaters in New York, contributes 33 percent of sediment entering the Bay.[FN79] Virginia, which

contributes water to the Bay from as far away as the small streams of its Western mountains, is responsible for 43

percent of the phosphorous entering the Bay and 41 percent of the sediment.[FN80] Currently unregulated stormwater

sources, which the Draft TMDL plans to expand permitting of, accounts for 33 percent of the nitrogen coming from both
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Pennsylvania and Virginia.[FN81] It accounts for 50 percent of the phosphorous entering the Bay from Virginia.[FN82]

 

The current legal chaos may present difficulties in regulating these sources. It may also present difficulty in enforcing

permitting limits for many of the 483 existing significant NPDES permitted facilities, and the 4,236 nonsignificant

NPDES permitted facilities. These facilities are all to be counted among the WLA for the TMDL, but uncertainty over

jurisdiction could hinder the enforcement of those limits. Leaving jurisdiction over a substantial portion the Bay's waters

to be hashed out over the years on a case-by-case basis is a recipe for failure. The Draft TMDL simply fails to even

mention this major concern, and does nothing to address it. This is not permissible legally, and is a major flaw in the

Draft TMDL. 

 

[FN73] Draft TMDL §7.1 at 7-4.

 

[FN74] Memorandum from Granta Y. Nakayama, Assistant Administrator, to Benjamin Grumbles, Ass't Administrator for

Water (March 4, 2008).

 

[FN75] Charles Duhigg and Janet Roberts, Rulings Restrict Clean Water Act, Hampering E.P.A., NEW YORK TIMES

A1 (Mar. 1, 2010).

 

[FN76] U.S. EPA Office of Inspector General, Congressionally Requested Report on Comments Related to Effects of

Jurisdictional Uncertainty on Clean Water Act Implementation, Report No. 09-N-0149, 1 (April 2009).

 

[FN77] Analysis of the Surface Water Drinking Water Provided By Intermittent, Ephemeral, and Headwater Streams in

the U.S. Completed by U.S. EPA, July 2009.

 

[FN78] Draft TMDL § 4.1, 4-1.

 

[FN79] Draft TMDL § 4.2, 4-5.

 

[FN80] Draft TMDL § 4.1, 4-2-4-3.

 

[FN81] Draft TMDL § 4.3, 4-6.

 

[FN82] Id. 
 

Response 

Thank you for your comment.  Section 7 of the Bay TMDL discusses reasonable assurance and the accountability framework for

the Bay TMDL, which EPA believes is sufficiently detailed.  Although implementation of the Bay TMDL is not expected to be

easy, EPA has put in place the mechanisms to ensure that the TMDL allocations are achieved and applicable water quality standards

are attained and maintained.

 

19.3 - GENERAL/MISCELLANEOUS
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Comment ID 0038.1.001.025

Author Name: Eisen Professor Joel

Organization: University of Richmond Environmental Law and Policy

I think that the "pollution diet" that is implemented needs to have enough backup plans and reassurances so that there

is no room for failure. In the past, the WIPs have not lived up to their reasonable assurances and actual achievement of

pollution targets. Without accountability, how can a 60% reduction by 2017 and 100% reduction by 2025 be successful?

 

The TMDL has proven that it needs to be drastic. 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL. EPA agrees that a

strong accountability framework is needed to ensure that the 2017 and 2025 reductions are achieved and that applicable water

quality standards are attained and maintained.

 

Comment ID 0038.1.001.031

Author Name: Eisen Professor Joel

Organization: University of Richmond Environmental Law and Policy

I think it is good that the Virginian Watershed Implementation Plan has some deadlines (such as Phase II WIPs due to

EPA in draft by June 1, 2011 and final by November 1, 2011), but I worry what will actually happen if these deadlines

are missed. How is the EPA going to enforce these? 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0039-cp.001.004

Author Name: Austin John

Organization:  

EPA needs to take responsibility to insure that the Chesapeake Bay and Inland Bay TMDLs are attained and that

realistic plans are put in place. DNREC has failed to hold Sussex County accountable for its lack of land use planning.

Now, EPA must act to hold both Sussex County and the State of Delaware accountable through the withholding of

federal funding until achievable plans are put into place. 
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Response 

EPA has been working with all seven Chesapeake Bay jurisdictions in a cooperative and collaborative manner to restore the health

of the Chesapeake Bay. Federal funding may be needed to implement jurisdictions’ Watershed Implementation Plans; as such,

withholding all federal funding may not be the most prudent step to take.

 

Comment ID 0042-cp.001.001

Author Name: Vonohlen Patricia

Organization:  

I was very disappointed that Governor McDonnell of Virginia does not want to take the opportunity to take meaningful

action to improve water quality in Virginia and related waterways.  The recently submitted WIP was vague and does not

give any specific ways to achieve clean water. I hope that the EPA will use it's powers to require Virginia's leaders to

take meaningful action.  Clean water is important for quality of life. The health and condition of our waterways has

enormous environmental and economic impacts for all citizens.  Please require Virginia to strengthen their efforts to

reverse pollution and poor quality water. 
 

Response 

Please see response to comment number 0110.001.005.  EPA agrees that clean water and the health of the nation’s waterways are

important and impact all citizens.  EPA also notes, with respect to substantive comments regarding individual jurisdictions’ Phase I

WIPs, that the WIPs submitted by each jurisdiction are part of the accountability framework outlined in the Chesapeake Bay

Protection and Restoration Executive Order 13508.  The WIPs help ensure implementation of the Chesapeake Bay Total Maximum

Daily Load (TMDL) but are not an approvable part of the TMDL.  Because this public comment period is specific to EPA’s

Chesapeake Bay TMDL, specific comments on each jurisdiction’s WIP should be directed to the appropriate jurisdiction for

consideration.  EPA has forwarded this comment to the appropriate jurisdiction for consideration as part of its WIP.

 

Comment ID 0070.1.001.009

Author Name: Hughes Robert

Organization: Eastern PA Coalition for Abandoned Mine Reclamation (EPCAMR)

Possibly the PA DEP could fund an AMD BMP tracking pilot projects to explore the possibility of doing county "sweeps"

for BMP information. It is widely known that there are over 285 AMD Treatment Systems state-wide that have been

funded in part, by the Federal Office of Surface Mining and the PA DEP. What are not known collectively for the

Susquehanna River Basin is the impacts and load reductions to the Chesapeake Bay from these completed systems.

Each one of them is retaining metal loadings in their designed ponds that aren't reaching the streams and in some
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cases is being harvested and recycled by groups such as Hedin Environmental and EPCAMR. Perhaps a BMP

repository can be accessed on the EPCAMR and WPCAMR websites for community groups and watershed

organizations to add their projects in addition to the State and Federally funded projects. EPCAMR is well aware of the

West Branch AMD Remediation Strategy developed by the SRBC and its partners, but there is no comprehensive

Strategy completed as of yet to look at the AMD pollution loads to the Susquehanna River and the Chesapeake Bay on

a whole. There is also the West Branch Task Force, under the direction and leadership of Amy Wolfe-Abandoned Mine

Lands Program Director for National Trout Unlimited that could also provide additional insight, data, loadings, and

numbers to assist with improving the overall Chesapeake Bay Model. 
 

Response 

Your suggestion of implementing an AMD BMP tracking pilot project to provide additional insight, data, loadings, and numbers to

assist with improving the overall Chesapeake Bay Model has merit. While the CBPO has compiled a significant amount of

information regarding BMP effectiveness, including AMD BMPs, the suggestion to maintain a series of websites that would allow

community groups and watershed organizations to add their projects for broader use is an excellent suggestion.  EPA will encourage

the Bay jurisdictions to consider this approach as they develop their Phase II WIPs.  Furthermore, jurisdictions are encouraged to

propose to the Water Quality Goal Implementation Team and its workgroups nutrient and sediment control effectiveness estimates.

The Chesapeake Bay Program has an approved protocol for reviewing and approving these practices for use in the annual tracking

and reporting of BMP implementation and subsequent estimation of nutrient and sediment reductions.

 

Comment ID 0070.1.001.020

Author Name: Hughes Robert

Organization: Eastern PA Coalition for Abandoned Mine Reclamation (EPCAMR)

EPCAMR's RAMLIS GIS Tool (http://epcamr.org/index.php?name=Content&pa=showpage&pid=81 ) can also provide

reports that can be developed that present data about the number of active mining permits and the overall disturbed

area associated with these permits. EPCAMR uses (lat/long) coordinates to locate projects, however, the projections of

our data are not tied to the NHD on the larger national scale, it is very localized and layered based on much smaller

watershed units within the Chesapeake Bay Watershed, that we believe gives it a more accurate reflection of the data

and leaves less room for error. AML is also tracked in our RAMLIS GIS Tool and is updated by EPCAMR and its

community partners, in addition to information provided by the Commonwealth's Bureau of Abandoned Mine

Reclamation. EPCAMR has the ability to statistically summarize the percentage of problem areas reclaimed in a

watershed area, municipal boundary, legislative district, and the PA portion of the Chesapeake Bay. Stream miles

restored can also be provided as well as water quality analyses. Much of our current work right now is in developing the

Anthracite Region AMD Remediation Strategy with the SRBC. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0070.1.001.009.
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Comment ID 0076-cp.001.001

Author Name: Kelly Fred

Organization: Severn Riverkeeper

The goals of the Draft TMDL are doomed to failure just as the goals of the Chesapeake Bay Agreement were never

met. EPA has again failed to include an effective interface with the municipal and county governments who actually

decide whether a new development pollutes or not. EPA and the States do not decide if new development, the major

increasing source of pollution, are permitted. It is the municipal and county governments who will stop or continue the

pollution of the Bay and its tributaries. Until your draft includes an effective procedure for requiring the local permitting

agencies to comply with the TMDLs, EPA will continue to fail in its effort to "save the Bay". 
 

Response 

EPA and the Bay watershed jurisdictions recognize the important role that the municipal and county governments play in

controlling pollutant inputs into the Bay and its tributaries. The Phase II WIPs are expected to build on the Phase I WIPs and the

Final TMDL to further subdivide allocations by sector down to the county or "small watershed" scale.  In addition, the Phase II

WIPs expected to build on the lessons learned from the Local Phase II Pilot projects.  It is the focus of the Phase II WIPs to refine

the allocations at the local government and county level and among sectors in order to conduct more explicit loading reduction

analyses for the 2017 interim target. We look forward to working with the states, the local communities and your organization to

build the link to local governments.

 

Comment ID 0086-cp.001.005

Author Name: Strait Craig

Organization:  

I am very disheartened to see properties that are continually contributing to pollution of the Bay. One particular property

I pass every week is a small half-acre lot containing a mobile home dwelling, a fenced area for cattle and/or horses, and

a stream that is classified as a high quality cold water fishery. This has a multitude of transgressions against trying to

clean up the Bay; the animal lot has never had any grass, trash is thrown in large piles between the trailer and the

stream, and I question whether they even have an on-lot septic system. Regardless, this is a prime example of both

nutrient and sediment pollution. When something like this is so blatantly obvious, why can't something be done to

correct the problem? Why is this allowed to continue at a time when major wastewater treatment facility upgrades are

being required to meet stricter discharge requirements, increasing the rate customers are forced to pay? This is unfair

to those who try to do the right thing and be good stewards to the environment. 
 

Response 

EPA understands your concern and frustration regarding the behavior of individuals that negatively impact the Chesapeake Bay.
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The restoration of the Bay will require action by all major dischargers and large agricultural operations to significantly reduce their

pollutant loadings; EPA endorses, where possible, an equitable sharing of the responsibility for pollutant reductions for all sectors,

and a realistic recognition that this effort will require an unprecedented level of federal, state, and local resources to be successful.

We encourage you to report violations of state or federal laws or permits to EPA online (www.epa.gov/tips/ or

www.epa.gov/compliance/complaints/moreinfo.html) and to the appropriate state regulatory agency.

 

Comment ID 0114-cp.001.002

Author Name: Harrison T.

Organization:  

EPA has unwritten deal with PA DEP///this should stop.

 

DEP can not, does not enforce law at local levels.....see proof in attached files.  [Comment Letter contains additional

information in the form of an attachment. See original comment letter 0114.1 through -0114.6] 
 

Response 

Please refer to response to comment 0130.001.001.

 

Comment ID 0131.001.001

Author Name: Dean C.M.

Organization:  

Great job yesterday. After living on the Little Magothy River for 32 years, I, as you have, witnessed the steady decline in

the Bay's health to the point that neither I or my family (15 of us) don't even go into it unless we accidentally fall

overboard from our boats or go under the clean our props. My one suggestion as I wrote on my card yesterday is that

severe penalties for polluting the Bay must be incorporated into the final plan. Perhaps even going so far as to

criminally charging those who demonstrate a continued pattern of pollution under the federal RICO statutes.  Now that

will get their attention and perhaps send a clear message to other polluters that you guys mean business this time. 
 

Response 

Thank you for your comment.  EPA intends for the Chesapeake Bay TMDL to have a significant impact on the health of the Bay.

The Bay TMDL is employing an adaptive implementation approach that will provide an opportunity to assess at specific milestones

the ability of the various sectors to achieve their targeted pollutant reductions. The results of the progress documented at these

milestones will allow the jurisdictions to reassess their strategies, to reassess their proposed allocations, identify alternative

reasonable assurance options and to identify viable funding sources. However, EPA is committed to using any necessary
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enforcement action at its disposal to assure that the jurisdictions successfully implement the Bay TMDL.

 

Those measures that EPA may invoke should they be necessary include:

 

--Expand NPDES permit coverage to currently unregulated sources utilizing the residual designation authority to increase the

number of sources, operations and/or communities regulated under the NPDES permit program;

--Object to NPDES permits for both major and minor facilities and to increase program oversight. These measures would include,

but not be limited to, NPDES effluent limits that are not consistent with the Bay TMDL’s wasteload allocations; 

--Require net improvement offsets for new or expanded discharges that do more than merely replace the new or expanding source’s

anticipated new or increased loadings;

--Establish finer scale wasteload and load allocations than those proposed by the jurisdictions in the Bay TMDL - Increase and

target federal enforcement and compliance assurance in the watershed. This could include both air and water sources of nitrogen,

phosphorus, and sediment;

--Condition or redirect EPA grants based on demonstrated progress in meeting Watershed Implementation Plans and/or in an effort

to yield higher nitrogen, phosphorus, or sediment load reductions; and

--Federal promulgation of local nutrient water quality standards -Initiating promulgation of federal standards where the

jurisdiction’s Bay water quality standards do not contain criteria that protect designated uses locally or downstream.

 

Comment ID 0139.1.001.003

Author Name: Horn Charles

Organization: Headwaters Soil and Water Conservation District

Conservation Districts can provide EPA the accountability that they seek through Virginia's new tracking program and

USDA's Progress Reporting System. As an example, we have the following to report for the Headwaters District in

Augusta County from our 2010 program year:

 

Number of approved state applications: 188

Number of state conservation contracts: 200

BMPs included in contracts: 563

Number of new federal contracts:

CREP: 33

EQIP: 5

CBWI: 43

Total Active Farm Bill Contracts as of 9/30/10: 508

Stream banks Protected: 40.7 miles (Includes state and federal combined)

Riparian Buffers Installed: 245 acres

Cropland converted to hay: 367 acres

Cover crop: 8216 acres

Nutrient Management Plans approved: 39

The installation of these BMPS resulted in the following toward the Chesapeake Bay TMDL Goals:

Sediment reduced 31,200 lbs
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Nitrogen reduced 168,863 lbs

Phosphorus reduced 33,634 lbs

Waste treated 6,794 tons

 

These reductions were achieved through landowners' voluntary participation in programs provided by Virginia's

Agricultural Best Management Practice Cost-Share Program (VACS) and the USDA's Natural Resources Conservation

Service and Farm Service Agency. In the Headwaters District, the various state and federal programs paid out

approximately 2 million dollars of incentives in 2010. These programs cover between 50% and 90% of the cost of

implementation. The farmer provides the remaining cost out-of-pocket to establish and then maintain the practices. 
 

Response 

Thank you for this valuable information.  We agree that an effective tracking and accountability system is a key component in the

strategy to restore the Bay.  EPA is designing two tracking and reporting systems to facilitate the exchange of information between

jurisdictions’ databases and the partnerships’ Chesapeake Bay Watershed Model: the National Environmental Information

Exchange Network (NEIEN), and Scenario Builder. Both of these tools will allow EPA to use the Chesapeake Bay Watershed

Model to assess the impact of management actions on nutrient and sediment loads delivered to the Chesapeake Bay.  EPA has

provided funding to the Commonwealth of Virginia through its Chesapeake Bay Implementation Grant and Chesapeake Bay

Regulatory and Accountability Program Grant to develop and improve mechanisms for tracking, reporting and verifying nutrient

and sediment controls that are implemented within the watershed each year.

 

Comment ID 0139.1.001.012

Author Name: Horn Charles

Organization: Headwaters Soil and Water Conservation District

3. Conservation Districts can provide EPA the compliance assurance that they seek through Virginia's new tracking

program and USDA's Progress Reporting System. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0139.1.001.003.

 

Comment ID 0169.1.001.030

Author Name: Crim Martin

Organization: Town of Occoquan, Virginia

If EPA is truly committed to an adaptive management approach to the TMDLs, it would adopt them based upon the
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allocations in the Tributary Strategies and then update the TMDLs when the Phase 5.3 CBWM is fully transparent,

developed and calibrated to within an acceptable margin of uncertainty. No time would be lost if EPA‘s accountability

framework remains in place to ensure that progress toward achieving the Tributary Strategy allocations continues while

work on the Phase 5.3 CBWM and model inputs are underway. In fact, the approach we recommend likely would

achieve our mutual water quality goals for the Bay more efficiently, cost-effectively, and quickly by fostering the federal,

state, and local partnership that is so critical to an undertaking of this magnitude. 
 

Response 

The Bay TMDL allocations, while not identical to the Tributary Strategies, were established with a similar approach.  We

understand your recommendation regarding the initial use of those allocations, but EPA believes that the use of the CBWM 5.3

provides the most accurate representation of the watershed, the current loadings and the most effective pollutant reduction

allocations necessary to achieve the current and proposed water quality standards.  The CBWM 5.3 is not a static model but will

continue to be refined and improved as additional data and technology allows.  Additional information on CBWM Phase 5.3 and

Scenario Builder are available at response to comment 0265.1.001.020. EPA believes that the adaptive approach to implementing

the allocations provides for an opportunity for all interested parties to track the early pollutant reduction initiatives, evaluate their

effectiveness and refine future actions when the jurisdictions develop their Phase II WIPs. 

 

Comment ID 0200.1.001.008

Author Name: Devilbiss Thomas

Organization: Carroll County Government, Maryland

• The Bay TMDL notice states, "EPA intends to work with federal partners, the six watershed states, the District of

Columbia, local governments, and other parties to put in place a comprehensive, transparent, and accountable set of

commitments and actions…" It is not clear from either the Bay TMDL documents or the State of Maryland WIP what the

specifics of the commitments and actions are, especially related to local jurisdictions. 
 

Response 

In many ways, the success of restoring the Bay will depend on the implementation of the pollutant reduction strategy and the

tracking of its implementation at the local government level. In a December 29, 2009 letter to the Bay watershed jurisdictions, EPA

committed to work with the jurisdictions to build a transparent accountability system. This system will allow EPA, the jurisdictions,

local government and the public to have a clear understanding of how wasteload allocations (WLAs) and load allocations (LAs) are

being implemented and attained through appropriate point and nonpoint source controls in order to meet the basin-jurisdiction

loading targets identified in jurisdictions’ two-year milestones.  This accountability system was initiated in 2010.  A status report

was provided by EPA in July 2010 that included the proposed framework and major design components so that the partners in the

Bay restoration may provide input to this system design.

 

EPA also notes, with respect to substantive comments regarding individual jurisdictions’ Phase I WIPs, that the WIPs submitted by
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each jurisdiction are part of the accountability framework outlined in the Chesapeake Bay Protection and Restoration Executive

Order 13508.  The WIPs help ensure implementation of the Chesapeake Bay Total Maximum Daily Load (TMDL) but are not an

approvable part of the TMDL.  Because this public comment period is specific to EPA’s Chesapeake Bay TMDL, specific

comments on each jurisdiction’s WIP should be directed to the appropriate jurisdiction for consideration.  EPA has forwarded this

comment to the appropriate jurisdiction for consideration as part of its WIP.

 

Comment ID 0237-cp.001.001

Author Name: Comment Anonymous

Organization: Natural Resources Defense Council (NRDC)

The Chesapeake Bay will continue to deteriorate into a putrid pool as long as EPA allows agribusiness and developers

to trash the surrounding landscape and use the Bay as an open sewer. EPA has spent the past 30 years dodging the

conflict and inventing contorted bureaucracies to create the appearance of action, while the destruction of Chesapeake

Bay continues. The steps EPA must make to halt its destruction, let alone restore it, are plainly clear. Developers must

be stopped from stripping away the forests and wetlands surrounding it, and agribusiness must be stopped from

dumping pig and chicken manure into it. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0241-cp.001.001

Author Name: Chase Matthew

Organization:  

My name is Matthew Chase, and I live in the Cameron Mills area, near the Canisteo river valley. Located in our area is

the Dicksons Corp. they are the largest bio solids land applicator in NYS. They have not been in compliance with state

laws or regulations. We have brought the issues to the attention of the NYS DEC for years and nothing has ever been

done. Tickets are dismissed when money is exchanged. They make so much money it means nothing to them.

 

I have watch bio waste run off their fields in RIVERS of sludge into area wet lands, creeks and streams, which all flow in

to the Canisteo river, which eventually leads to the Chesapeake bay area. I have seen the algea growth explode, once

clear creaks are now red with algea or slick with green algea. I have seen fish floating in the streams, chocked to death

in their own habitat.

 

Why can't something be done about this? Why can the DEC just simply look the otherway no matter what we do. Why

can they not provide documenation about the actual wastes being dumped on their fields? Their trucks are overloaded

and come directly from their waste sites without getting any treatment. They haul at all hours of the night to avoid
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detection, they haul on weekends and holidays. Millions of gallons of unaccounted wastes are being used!

 

If they aren't stopped they will continue expanding and the runoff and pollution to the watershed and area watersupply

will be completely contaminated. 
 

Response 

EPA understands your concern and frustration regarding the behavior of individuals that negatively impact the Chesapeake Bay.

The restoration of the Bay will require action by all major point and nonpoint sources to reduce their pollutant loadings; EPA

endorses, where possible, an equitable sharing of the responsibility for pollutant reductions for all sectors, and a realistic recognition

that this effort will require an unprecedented level of federal, state, and local resources to be successful.   We encourage you to

report violations of state or federal laws or permits to EPA online (www.epa.gov/tips/ or

www.epa.gov/compliance/complaints/moreinfo.html) and to the appropriate state regulatory agency.

 

Comment ID 0242-cp.001.001

Author Name: Hebert C.

Organization:  

We have been waiting a long time to clean up the bay with voluntary efforts. What we need is a mandatory approach to

enforcing pollution limits that levels the playing field across states.

 

A perfect example is of Mattawoman Creek, which mirrors the plight of the Bay at large. Since 2005, Mattawoman has

had an approved TMDL, but it has not been enforced and has not stopped harmful sprawl development from

threatening the Matawoman watershed and the Bay. Therefore, Mattawoman presents a case study on why a change

of approach is needed. Warnings about Mattawoman's vulnerability to development have been issued for at least

twenty years. Now, the Maryland Department of Natural Resources is reporting that the warnings are coming true: a

decline in the abundance of fish and number of fish species has been detected in the last few years. 
 

Response 

Please see the response to comment number 0110.001.005.  A successful Bay restoration strategy will require that all partners in the

entire watershed do their fair and equitable share.  The Bay TMDL was developed with this in mind.  Basically, while all

geographic regions in the watershed are expected to do their share, the responsibility to control pollutant inputs will be proportional

to the relative contribution of pollutants.  The Mattawoman Creek currently has an approved TMDL for phosphorus and nitrogen to

address its local aquatic life use impairment.  The Chesapeake Bay TMDL provides new allocations for the Mattawoman Creek to

address the aquatic life use impairment of the Chesapeake Bay.  Of the two TMDLs, the more stringent TMDL will apply.

Maryland’s WIPs provide plans for how and when the State will meet the pollution reductions in each its watersheds.  For

information regarding the WIPs, please refer to response to comment 0213.1.001.002.
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Comment ID 0252.1.001.014

Author Name: Bond Arthur

Organization: City of Frostburg, Maryland

The third specific comment is that EPA must be active in requiring the neighboring States to comply so that a more or

less level playing field can exist within the Bay watershed to avoid further damage to our fragile economy. Revenue

needed to pay for these items will likely come from property tax and income tax sources, and if development ceases

and local incomes become further taxed, the burden will be disproportionate in our area, which would occur in a region

where water quality with regard to nutrients especially is better than other areas that due to past development are more

equipped to pay for the measures needed. 
 

Response 

Thank you for your comment; please see the response to comment number 0110.001.005.  A successful Bay restoration strategy

will require that all partners in the entire watershed do their fair and equitable share.  The Bay TMDL was developed with this in

mind.  Basically, while all geographic regions in the watershed are expected to do their share, the responsibility to control pollutant

inputs will be proportional to the relative contribution of pollutants.

 

Comment ID 0300.1.001.005

Author Name: Whirley Gregory

Organization: Virginia Department of Transportation (VDOT)

VDOT is concerned that the TMDL and draft Virginia WIP relies upon incentive-based initiatives for several source

sectors, especially to reduce pollutant loading from non-point sources. If the incentive-based programs are not backed

with substantial and reliable financial incentives, then the target allocation for that source sector is not likely to be

achieved. If that occurs, then "regulated or permitted" entities that have point sources, such as VDOT and local

governments, will likely have their target allocations reduced and their WLAs tightened. In fact, EPA has already stated

that would be their intention. The draft TMDL states "Without a demonstration o/reasonable assurance that non-point

source allocations will be met, a TMDL would have to assign all necessary reductions to the point sources." (Page 7-1

of the draft Chesapeake Bay TMDL). It is an unfair and unreasonable burden on point source dominated sectors to

expect that they will be required to meet their target allocations and then be required to reduce their pollutant loadings

further to compensate for other source sectors that do not meet their allocations. Therefore, VDOT requests that the

EPA work closely with the states to develop a detailed series of initiatives, a detailed tracking system, an accountability

system, and comprehensive funding mechanisms for each source sector that provides reasonable assurance for all

source sectors to achieve their target allocations and removes the burden of point source sectors having to, potentially,

shoulder the non-point source sector's responsibility. 
 

Response 
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Thank you for your comment; please see the response to comment number 0110.001.005.  A successful Bay restoration strategy

will require that all partners in the entire watershed do their fair and equitable share.  The Bay TMDL was developed with this in

mind.  Basically, while all geographic regions in the watershed are expected to do their share, the responsibility to control pollutant

inputs will be proportional to the relative contribution of pollutants. 

 

EPA agrees with your suggestion that, “the EPA work closely with the states to develop a detailed series of initiatives, a detailed

tracking system, an accountability system, and comprehensive funding mechanisms for each source sector that provides reasonable

assurance for all source sectors to achieve their target allocations.” Indeed, EPA is developing a detailed tracking and accountability

system as part of the accountability framework providing reasonable assurance for the Bay TMDL. 

 

EPA also notes, with respect to substantive comments regarding individual jurisdictions’ Phase I WIPs, that the WIPs submitted by

each jurisdiction are part of the accountability framework outlined in the Chesapeake Bay Protection and Restoration Executive

Order 13508.  The WIPs help ensure implementation of the Chesapeake Bay Total Maximum Daily Load (TMDL) but are not an

approvable part of the TMDL.  Because this public comment period is specific to EPA’s Chesapeake Bay TMDL, specific

comments on each jurisdiction’s WIP should be directed to the appropriate jurisdiction for consideration.  EPA has forwarded this

comment to the appropriate jurisdiction for consideration as part of its WIP.

 

Comment ID 0300.1.001.010

Author Name: Whirley Gregory

Organization: Virginia Department of Transportation (VDOT)

Page 7-11 under Section 7.2.4 of the draft TMDL requires additional reductions of loadings from point sources and calls

for revising the final December 2010 Chesapeake Bay TMDL to reallocate additional load reductions from non-point to

point sources of nutrient and sediment pollution. As stated in Item 3, VDOT is concerned that point source dominated

sectors will unduly experience continued reductions in their allocations at the same time that relief is granted to non-

point source dominated sectors. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0300.1.001.005.

 

Comment ID 0302.1.001.004

Author Name: Williams Nat

Organization: The Nature Conservancy

We commend EPA for incorporating the following elements into the TMDL and accountability framework: 

 

Chapter 1 – Comments and Responses Accountability Framework

135212/27/2010 06:44 PM EST



 

1. Setting a hard cap while providing flexibility for achieving the cap. In setting clear pollution limits and allowing Bay

jurisdictions, through Watershed Implementation Plans, to determine how they are going to achieve those limits, EPA is

establishing an appropriate balance between assuring accountability and providing an opportunity for jurisdictions to

innovate and tailor their efforts to local conditions. Particularly with regard to nonpoint sources of pollution, the states

are in the best position to determine how to achieve the reductions that are needed. States are also best able to decide

how to allocate reductions among different source sectors. 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL.

 

Comment ID 0302.1.001.006

Author Name: Williams Nat

Organization: The Nature Conservancy

We commend EPA for incorporating the following elements into the TMDL and accountability framework: 

 

3. Tracking and assessment of restoration progress. It is important to not only track the actions being taken by

governments and source sectors to reduce pollution, but also to monitor the effects of these actions on water quality.

For the Conservancy, the protection and enhancement of living resources in the Bay, its tributaries, and embayments

are the measures by which we will determine whether Bay restoration efforts have been successful. We applaud EPA

for ensuring that pollution reductions both occur and have the intended effect on water quality, the human populations

that depend on the Bay for their livelihoods and quality of life, and the plants, animals and natural communities that live

in the water. 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL.

 

Comment ID 0334.1.001.002

Author Name: Troutman John

Organization: Buchart Horn, Inc.

Municipal sources have already committed $1.4 billion in capital and added $63 million to operation and maintenance

costs (Legislative Budget and Finance Committee Report 2008) to meet the approximate 20% reduction from their

sector. A backstop provision to require treatment technology to 3.0 N and 0.1 P will net a minimal reduction to the

pollutant loan. While technology is available to municipal sources the reductions available will not satisfy a bay water

quality need. Additional capital expenditures could be further assigned to provide real reductions. 
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Response 

EPA recognizes that restoring the Bay is neither easy nor inexpensive, or else necessary actions to achieve applicable water quality

standards would be complete.  Where jurisdictions did not demonstrate in their final Phase I Watershed Implementation Plans

adequate reasonable assurance that they can achieve and maintain necessary reductions from the agriculture sector and other

nonpoint sources, which may be more cost-effective, EPA applied in the Bay TMDL backstop allocations that place more stringent

limits on point sources.  EPA has made it clear to all Bay jurisdictions that it would prefer to establish allocations for point and

nonpoint sources based upon allocations in the jurisdictions’ WIPs.  From September through November, EPA had frequent

communications with the Bay jurisdictions in which EPA specifically identified what improvements jurisdictions must make in

their final Phase I WIPs in order for EPA to relax or remove these backstop allocations in the final TMDL.

 

Comment ID 0389.1.001.018

Author Name: Iwanowicz Peter

Organization: New York State Department of Environmental Conservation

EPA's Proposed Accountability Framework is Unfair to NY

 

New York was only brought into the Bay program in 2000 upon signing the multi-state MOU and committing to voluntary

measures to help clean up the Bay. Conversely, the States of Maryland, Virginia, and the District of Columbia were

brought into the Bay program as early as 1983 as signatories to the original Chesapeake Bay Agreement and as

members of the Chesapeake Executive Council. New York completed and began to implement its Tributary Strategy in

2006 and this effort is ongoing today. EPA proposes to levy the same sanctions on all states, regardless of length of

time in the Bay program, for the failure to meet the most recent loading allocations. EPA fails to take into account that

New York has only been an active participant in the Bay program since its Tributary Strategy was finalized in 2006. New

York is also not a party of the various Government Accountability Office and the EPA Inspector General's criticisms of

stalled progress involving Bay restoration. EPA should tailor its accountability measure to fit particular circumstances

and not throw its accountability "blanket" over the entire Chesapeake Bay watershed. 
 

Response 

Please see the response to comment number 0080-cp.001.002.

 

Comment ID 0396-cp.001.001

Author Name: Bruce M.

Organization:  
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We need strong limits on pollution, which is why I support TMDL legislation that is NOT "watered down" -- pun intended.

Dilution is not the solution to pollution, less pollution is.

 

In our house, if you mess it up you must clean it up. Not just walk away. Not blame someone else. Not dump the mess

in the neighbor's yard. Not expect someone else to take care of it. If my kid can understand that this is the right thing to

do, we adults should too -- businesses, government, farmers, homeowners, everyone.

 

It's time to hold everyone accountable, by law. Voluntary compliance hasn't worked, so it's time to put it into law and

then enforce it. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0217.1.001.005.  EPA notes, however, that the

Chesapeake Bay TMDL is not a federal law or regulation

 

Comment ID 0414.1.001.011

Author Name: Myers George

Organization: Milton Regional Sewer Authority

EPA Has Not Considered the Difference Between Reality vs. Promises in the State's WIP's

 

The WIP's prepared by New York, Pennsylvania, Delaware, and West Virginia may represent what those states are

actually capable of doing and not promises that more can be achieved.

 

1. Has EPA considered that the WIP's from the various states may have been written from different points of view and

that a WIP provides no assurance that the actions promised will be achieved?

2. If the states do not have sufficient regulatory authority to satisfy EPA, what regulatory authority can EPA assert to

assure that the WIP's, as written, can be implemented?

3. If the states do not have sufficient resources, financial or other, what resources can EPA provide to assure that the

WIP's as written can be implemented? 
 

Response 

EPA is using a common framework to evaluate each of the final Phase I WIPs and to determine whether they demonstrate

attainment of the jurisdictions’ target allocations and adequate reasonable assurance that pollutant reductions can be achieved and

maintained.  The results of EPA’s evaluations of the jurisdictions’ final Phase I WIPs can be found in Section 8 of the final TMDL.

Regarding the first and third portions of the comment, please see the response to comment number 0394.001.013. 

 

EPA also notes, with respect to substantive comments regarding individual jurisdictions’ Phase I WIPs, that the WIPs submitted by
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each jurisdiction are part of the accountability framework outlined in the Chesapeake Bay Protection and Restoration Executive

Order 13508.  The WIPs help ensure implementation of the Chesapeake Bay Total Maximum Daily Load (TMDL) but are not an

approvable part of the TMDL.  Because this public comment period is specific to EPA’s Chesapeake Bay TMDL, specific

comments on each jurisdiction’s WIP should be directed to the appropriate jurisdiction for consideration.  EPA has forwarded this

comment to the appropriate jurisdictions for consideration as part of their WIPs.

 

Comment ID 0418.1.001.009

Author Name: Devine Jon

Organization: Natural Resources Defense Council (NRDC)

In order to ensure consistency in the approaches identified by the states, EPA must clearly set forth baseline standards

expressing the Agency's expectations for threshold levels of performance.

 

For example, between the six Bay States (excepting the District of Columbia), there is a wide range of standards

relating to nutrient management planning and fertilizer application for agriculture operations. Some, but not all, states

rely on USDA NRCS conservation practice standards to inform nutrient management planning and application. There is

considerable variation in the states' approaches to addressing soil phosphorus levels and restricting the application of

excess fertilizer to areas of high phosphorus concentration. It is reasonable to assume that this inconsistency will

continue to frustrate uniform responses to nutrient loadings throughout the Bay watershed. In its review of revised

Phase I WIPs, EPA can reasonably insist on reasonable assurances that agricultural loadings will be reduced through

practices that achieve specific, minimum standards of performance. When EPA's expectations for such reasonable

assurances are not met, EPA may premise its backstop load allocations on the implementation of specific practices that

will be sufficient to meet these targets. In this regard, the recently issued Guidance for Federal Land Management

Activities in the Chesapeake Bay Watershed contains a suite of Implementation Measures to reduce nutrient and

sediment pollution from agricultural operations.[FN 17] This document, reflecting an array of widely accepted and

adopted practices, may serve as a foundation for an explicit set of baseline standards for all agricultural operations in

the Bay watershed.

 

Likewise, reducing the impacts associated with stormwater flows from existing areas of development is crucial to

improving Bay water quality.[FN 18] In its backstop allocations, EPA is poised to establish wasteload allocations that

would effectively push municipal separate stormwater systems to address pollution from existing urban stormwater

flows. While this requirement is a significant and forward step, the improvements in water quality expected from such

retrofit efforts may be undermined by the absence of a readily applicable definition or standard that embodies

acceptable best practices for urban stormwater retrofits. Again, EPA has demonstrated leadership in this regard through

the approaches detailed in the Land Management Guidance. However, even that document lacked objective,

measureable baselines for retrofit performance

 

Earlier this year, EPA released a memorandum outlining an approach to urban stormwater permitting that clarified

EPA's expectations for MS4 permits that contain clear and enforceable measures, consistent with federal regulations

and protective of water quality. [FN 19] The findings of the National Research Committee report on urban stormwater

contained a preference for stormwater management practices that preserved or restored hydrologic balance to areas of
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development. [FN 20] This memorandum presents a positive opportunity for EPA and state and local stormwater

managers to adopt approaches to urban stormwater management that will result in meaningful protections of Bay

waters and reductions of pollutants, including excess volume, from stormwater discharges. In order to have this effect,

however, the memorandum needs to be effectively integrated into EPA review of Bay state MS4 permits and Watershed

Implementation Plans. EPA should rely upon the memorandum in evaluating WIP goals and milestones relating to

controlling urban stormwater and the standards and regulatory measures it describes should form the basis of EPA's

backstop allocations for MS4s.

 

On-site wastewater treatment systems are among the more significant non-point sources of nutrient loadings in the Bay

watershed. Maryland estimates that loadings from households served by on-site septic systems are five times greater

than those served by centralized sewers.[FN 21] However, reducing nutrient loads from septics can be challenging

owing to their wide dispersion and private ownership. Not surprisingly, the Bay states' septic programs reflect a range of

commitments and goals. Maryland and Delaware both describe responsive septic upgrade and management programs,

with regulatory reforms and funding streams.[FN 22] Virginia, Pennsylvania, and New York have less well-defined

efforts devoted to improving septic performance. As with agriculture and urban runoff, the lack of specificity, consistency

and common levels of commitment will undermine effective efforts to address this source of pollution across the entire

Bay watershed. In order to effectively cure this problem, EPA's review of state WIPs should take into consideration the

importance of baseline standards and explicit programs for both new on-site treatment systems and the rehabilitation or

management of existing systems. State programs including detailed programs to address septics through such

standards provide considerably greater "reasonable assurance" that loadings from this sector will be reduced. Again, in

the Land Management Guidance the Agency has made an initial effort at describing a set of standards standard

practices or approaches that lend themselves to universal application across the watershed; these standards should

inform EPA's calculation of backstop allocations and can be stressed as models for the various activities covered by the

guidance.  

 

 

[FN 17] US EPA, Guidance for Federal Land Management in the Chesapeake Bay Watershed, May 12, 2010. Available

at http://www.epa.gov/owow_keep/NPS/chesbay502/.

 

[FN 18] See Draft TMDL at p. 4-6.

 

[FN 19] US EPA, Urban Stormwater Approach for the Mid-Atlantic Region and Chesapeake Bay Watershed, July 2010.

 

[FN 20] National Research Council, Urban Stormwater Management in the United States, National Academies Press,

Washington, DC (2009) 

 

[FN 21] MD WIP at ES-9

 

[FN 22] See, e.g, DE WIP at 42-49, MD WIP at 2-7 to 2-8 
 

Response 

EPA is using a common framework to evaluate each of the final Phase I WIPs and to determine whether they demonstrate
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attainment of the jurisdictions’ target allocations and adequate reasonable assurance that pollutant reductions can be achieved and

maintained.  Please see the response to comment number 0394.001.013. 

 

EPA also notes, with respect to substantive comments regarding individual jurisdictions’ Phase I WIPs, that the WIPs submitted by

each jurisdiction are part of the accountability framework outlined in the Chesapeake Bay Protection and Restoration Executive

Order 13508.  The WIPs help ensure implementation of the Chesapeake Bay Total Maximum Daily Load (TMDL) but are not an

approvable part of the TMDL.  Because this public comment period is specific to EPA’s Chesapeake Bay TMDL, specific

comments on each jurisdiction’s WIP should be directed to the appropriate jurisdiction for consideration.  EPA has forwarded this

comment to the appropriate jurisdiction for consideration as part of its WIP.

 

Comment ID 0422-cp.001.001

Author Name: Redding L.

Organization:  

TMDL's must be made MANDATORY! Mattawoman Creek in Charles County, MD has had an approved TMDL since

2005 which has been completely ignored, as if it didn't exist. The only way the Bay is going to be saved is if we get

serious about saving the tributaries. We have been warned about Mattawoman Creek being in jeopardy for many years

- why wait until it becomes a "restoration" project? Enforce TMDL's and Mattawoman Creek would be the poster child to

lead the way to saving the Bay. Instead of costing millions of taxpayer dollars to restore, Mattawoman would continue to

provide millions of recreation dollars and ecosystem services to the community. Time to commit to saving the Bay the

only way possible - by saving its tributaries! 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0431.1.001.006

Author Name: Tolbert James

Organization: City of Charlottesville, Virginia

It is not clear how non-MS4 communities and agricultural land owners will be held accountable for meeting the

necessary nutrient load reductions spelled out in the Bay TMDL. How can 60% of the Bay TMDL measures be in place

by 2017 if such a large enforcement gap exists? It would be very unfair to the regulated MS4 communities to shoulder

the reduction load merely due to the presence of existing enforcement programs. Competition for economic

development needs to be considered between MS4 and neighboring non-MS4 communities. It is unfair to regulate one

without the other. 
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Response 

EPA understands your concern regarding the significant challenge of reducing MS4 loadings.  EPA endorses, where possible, an

equitable sharing of the responsibility for cleanup that applies to all sectors, and a realistic recognition that this effort will require an

unprecedented level of federal, state, and local resources to be successful.  It should be clarified that the 60% target does not apply

equally to all source sectors. EPA expects 60%  of the controls in place by 2017, statewide. So some sectors will likely be less than

that and others sectors more than that.

 

The Bay TMDL is employing an adaptive implementation approach to achieve applicable water quality standards in each of the

segments impaired by nitrogen, phosphorus, and sediment.  EPA is confident that this comprehensive, iterative process for

determining allocations to all sources, including MS4s, and making any needed adjustments based on sound science and tracking

results will be successful.

 

Comment ID 0437.1.001.001

Author Name: Morrow William

Organization: Whitmore Farm

The Farm Bureau would have you believe that the farming community is a unified body acting as one. The reality is that

farming is just as diverse a group as any other industry. You have some good actors and some not so good actors. It

doesn't matter if you are talking about doctors, mechanics or farmers, some will go the extra mile voluntarily, others will

only do the bare minimum. Anyone that disputes the role of agriculture in the continued decline of the health of the

Chesapeake Bay has their head stuck in the sand. The last 26 years has relied on voluntary, incentive based

approaches. That approach has educated and assisted many farmers in implementing best management practices

(BMPs) to reduce their nutrient loadings to the Bay. The problem is that that approach has stalled. After 26 years, it has

reached the point of diminishing returns yet we still need greater reductions in nutrient loadings to the Bay.

 

I am a farmer in Frederick County, Maryland. Our farm is in the Monacacy watershed that feeds into the Potomac river

which feeds into the Chesapeake Bay. Our watershed is one of many in the region that are exceeding water quality

standards for nutrients. We have been implementing all the voluntary BMPs recommended by the Maryland Department

of Environment. Although there is some financial and technical assistance from the state, implementing these BMPs still

cost us in time, money and some land, adjacent to creeks and drainage swales, is taken out of production. It is

frustrating to do all of that voluntarily and then drive through the county and still see some farmers cropping up to the

bank of creeks, still see some cows standing in creeks, still see some barren fields without cover crops in the winter and

still see some farmers spreading manure on frozen ground. These are all no-brainers, low hanging fruit, common sense

ways to reduce nutrient loadings.

 

Twenty six years is a long time to try to get someone to do the right thing voluntarily. At what point do we up the ante?

The reality is mandatory, enforceable BMPs will not affect farmers already implementing them but it will get the attention

of farmers who are not. Nonpoint source load reductions in TMDLs must be enforceable. I am a farmer and I support

enforceable BMPs in TMDLs. 
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Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.  EPA understands your frustration and

concern for the Chesapeake Bay, and agrees that nonpoint-source load reductions must be enforceable.

 

Comment ID 0440.1.001.012

Author Name: Land Larry

Organization: Virginia Association of Counties (VACo)

VACo is also concerned about the punitive nature of Section 7 of the TMDL because it threatens to deny federal

resources to states and localities failing to meet EPA expectations. Most often, the failure to meet these expectations

will, more than likely be due to a shortage of local resources to begin with. This is not characteristic of a fair partnership.

 

 

For many nonpoint source pollution problems, local governments are being held responsible for certain forms of

pollution that are beyond the ability of many communities' ability to control, either due to a lack of financial resources, or

a lack of statutory authority. For example, during the discussions about the DRAFT TMDL by Virginia's Stakeholders

Advisory Group (SAG), suggestions were made that localities should regulate the retail sale and consumer use of

fertilizers and other lawn care products. Requirements like these could impose a tremendous burden on localities and

affect their ability to perform other law enforcement responsibilities. Furthermore, there is no specific statutory authority

for Virginia's local governments to undertake these kinds of responsibilities. Mandates like these also bring to the

forefront several a complicated legal issues, such as right-of-entry to private property and vested rights 
 

Response 

The TMDL is not a new mandate, regulation or law. Please refer to response comment 0110.001.005.  EPA understands that each

jurisdictions’ government has competing and important priorities including providing for schools, fire protection, police protection,

road repair, reliable infrastructure or feeding the poor.   The TMDL is not aimed at punishing jurisdictions for not obtaining

sufficient funds.   With that said, this TMDL and its associated WIPs established by the jurisdictions should be considered as one of

the many priorities of jurisdiction and should also be part of a jurisdiction’s budget consideration, where and if needed.  

 

Comment ID 0442.1.001.016

Author Name: Drzyzgula Cathy

Organization: Metropolitan Washington Council of Governments (COG)

14. EPA and the States Should Clearly Distinguish Between Achieving Water Quality Standards and Achieving

Implementation' Goals
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It has been known for many years that actual water quality improvements lag behind BMP implementation. This is due

in part to the gap in time between implementation of many land-based practices and their impact on surface water

quality. The current TMDL language fails to make these distinctions clear, so that expectations of progress may not be

realistic and or may be misunderstood by citizens.

 

Recommendation #14: State that Implementation Progress Will Be Measured by Implementation Rates

The TMDL documentation should clearly state that progress toward attainment will be measured by progress toward the

implementation levels EPA and the states estimate is necessary to eventually achieve water quality standards and that

progress in improving actual water quality may lag behind this implementation progress (ref. Section 6.4 Assessing

Attainment of Proposed Amended Chesapeake Bay WQS, and Section 7.2. Accountability Framework). 
 

Response 

EPA agrees that the ultimate objective of the Chesapeake Bay TMDL is to attain and maintain all applicable water quality

standards.  You are also correct that progress in improving actual water quality may lag behind this implementation progress. While

the partners involved in the Bay TMDL are committed to closely tracking implementation of the various point and non point

pollutant reduction measures, it is even more important to document how the aquatic ecosystem of the Chesapeake is responding to

these measures. We are fortunate that one of the more comprehensive ecosystem assessment efforts in the United States is located

in the Chesapeake Bay watershed.  This assessment program focuses on quantifying pollutant inputs from a variety of sources

(atmospheric, point, non-point, Fall-line) as well as on documenting the ecosystem responses - to those inputs, from a biological

(phytoplankton, zooplankton, fish populations, benthic assemblages) and physical (dissolved oxygen, pH, water quality metabolism,

water clarity) perspective. This comprehensive information will provide resource managers and scientists with the necessary data to

revise, if and when necessary, the pollutant allocations included in the Bay TMDL.

 

Comment ID 0447-cp.001.003

Author Name: Gaag Halle

Organization: Baltimore Water Alliance

Essential to a well implemented TMDL will be a willingness to demand and enforce strong Watershed Implementation

Plans that are based on sound and accurate science based on real time watershed conditions. In Baltimore, we hope

this will translate to effective oversight by the Maryland Department of the Environment (MDE) of things like the new

MS4 permit, sediment and erosion control, and innovative ‘green infrastructure'. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.  EPA also notes, with respect to

substantive comments regarding individual jurisdictions’ Phase I WIPs, that the WIPs submitted by each jurisdiction are part of the

accountability framework outlined in the Chesapeake Bay Protection and Restoration Executive Order 13508.  The WIPs help

ensure implementation of the Chesapeake Bay Total Maximum Daily Load (TMDL) but are not an approvable part of the TMDL.

Chapter 1 – Comments and Responses Accountability Framework

136112/27/2010 06:44 PM EST



 

Because this public comment period is specific to EPA’s Chesapeake Bay TMDL, specific comments on each jurisdiction’s WIP

should be directed to the appropriate jurisdiction for consideration.  EPA has forwarded this comment to the appropriate jurisdiction

for consideration as part of its WIP.

 

Comment ID 0447.1.001.004

Author Name: Gaag Halle

Organization: Baltimore Water Alliance

There can be no doubt that the creation of the Phase I and II WIP's is a complex and complicated process. We hope

that MDE and its partner at EPA will continue to push forward with a comprehensive set of new rules and ensure

sufficient oversight and funding is available. Additionally, we hope that there will be continued openness and

collaboration with local governments and the many non-profit organizations, business groups and academic institutions

dedicated to improving water quality in our streams, rivers and the Chesapeake Bay itself. 
 

Response 

Please see the response to comment number 0110.001.005.  EPA also notes, with respect to substantive comments regarding

individual jurisdictions’ Phase I WIPs, that the WIPs submitted by each jurisdiction are part of the accountability framework

outlined in the Chesapeake Bay Protection and Restoration Executive Order 13508.  The WIPs help ensure implementation of the

Chesapeake Bay Total Maximum Daily Load (TMDL) but are not an approvable part of the TMDL.  Because this public comment

period is specific to EPA’s Chesapeake Bay TMDL, specific comments on each jurisdiction’s WIP should be directed to the

appropriate jurisdiction for consideration.

 

Comment ID 0452-cp.001.002

Author Name: Atkinson Dick

Organization: Virginia Soybean Association

BMP practices to date have resulted in a 52% reduction in Nitrogen, a 50 % reduction in Phosphorus and Sediment but

with a cost. The state has spent $80 million to go towards BMP's and producers in this state have contributed 60 cts on

every dollar from the state. Even with these funds spent, we find that many acres have had best management practices

performed to them but aren't being reported for Bay Model purposes. This lack of reporting is critical to agriculture as it

makes our job to reach goals imposed that much harder. 
 

Response 

Please refer to response to comment 0452-cp.001.001. 
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Comment ID 0468.1.001.005

Author Name: Harry Jennifer

Organization: PennAg Industries Association

4. We support the Department of Environmental Protection plans to provide greater detail in the WIP that will ensure all

farming operations within the State meet baseline compliance with current rules and regulations. This is a size

neutral/species neutral issue. In recent months, various revisions have occurred to Chapter 102 - Erosion and

Sedimentation for agriculture; the Manure Management Manual; Nutrient Trading. All will have a major role to play in

cleaning the waters of the Chesapeake. 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL.  EPA also notes,

with respect to substantive comments regarding individual jurisdictions’ Phase I WIPs, that the WIPs submitted by each jurisdiction

are part of the accountability framework outlined in the Chesapeake Bay Protection and Restoration Executive Order 13508.  The

WIPs help ensure implementation of the Chesapeake Bay Total Maximum Daily Load (TMDL) but are not an approvable part of

the TMDL.  Because this public comment period is specific to EPA’s Chesapeake Bay TMDL, specific comments on each

jurisdiction’s WIP should be directed to the appropriate jurisdiction for consideration.  EPA has forwarded this comment to the

appropriate jurisdiction for consideration as part of its WIP.

 

Comment ID 0468.1.001.007

Author Name: Harry Jennifer

Organization: PennAg Industries Association

6. We support DEP in its efforts to account for the non cost shared best management practices occurring. This will be

outlined in greater detail in the revised WIP however it will include issues such as Legacy Sediment and the pilot project

in Bradford County and Lancaster County. In the past, there have been a hesitation by EPA in accepting this data as

verifiable and creditable. If EPA is serious about Bay restoration - EPA must include non-traditional methods of data

collection and data source providers. EPA must also understand that 100% verification is not feasible. EPA needs to

relay on a methodology that is reliable, defendable and provides reasonable assurance. 
 

Response 

Please see the response to comment number 0452-cp.001.002.

 

Comment ID 0477.1.001.002
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Author Name: Friedrich Tony

Organization: Coastal Conservation Association Maryland

Our organization supports and echoes the general concerns and comments of the Clean Water Coalition submitted in

response to the Draft TMDL. While the state of Maryland has historically led the Bay states in its efforts to address the

problems facing the Bay, certain action and inaction by other watershed states has often frustrated that underlying

purpose. We applaud the EPA's efforts to ensure that all watershed states take the necessary steps in their own

jurisdictions that are required to meet the Clean Water Act's mandates. The simple fact that approximately 40% of the

Bay's freshwater flow comes from Pennsylvania and New York necessitates strong federal involvement. The Final

TMDL issued for the Bay should ensure that all states undertake those efforts necessary to meet the CWA's

requirements. 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL.  EPA intends that the

Chesapeake Bay TMDL and subsequent federal actions as needed will cause the Bay jurisdictions to take the steps needed to

implement the Chesapeake Bay TMDL and to attain and maintain applicable water quality standards.

 

Comment ID 0479.1.001.005

Author Name: Gansler Douglas

Organization: Maryland Office of the Attorney General

           I also encourage EPA to take every step needed to ensure allocations are met in the future, including: increasing

targeted federal enforcement actions against water and air pollution violators in the Bay watershed; exercising strict

oversight of NPDES permits if they fall short of protecting the water quality standards of downstream states; exercising

residual designation authority to extend NPDES permitting requirements to additional sources, especially sources within

the agricultural sector; and seeking all appropriate remedies available within EPA authority to achieve Bay cleanup. 

 

            If the Chesapeake Bay is to be restored to health, and the water quality standards of receiving states are to be

met, EPA will need to fully exercise its authority under the Clean Water Act. Because states rarely have any economic

or political incentives to protect more than their own state's natural resources, federal action is needed to ensure this

protection, and to hold each state accountable for lax enforcement and permissive pollutant standards that

disproportionately affect other states in the watershed. No state should be prevented from attaining its water quality

standards because of the inadequacy of environmental policies and enforcement in upstream states.

 

           EPA has the unique ability to enforce pollution limits across state boundaries to ensure a fair environmental

playing field. I urge EPA to exercise this authority actively and consistently throughout the watershed, so that the

downstream states like Maryland can face fewer cross-boundary impediments to improving water quality in the

Chesapeake Bay in effective, lasting ways and prevent the ultimate tragedy of the commons.
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Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0479.2.001.005

Author Name: Gansler Douglas

Organization: Maryland Office of the Attorney General

EPA has articulated a legal framework to reduce Bay pollution with clear support in statute, regulation, and case law.

EPA also afforded each Bay state the opportunity to create a plan that would best suit its own ecological, economic,

and political needs. Pennsylvania, New York, Virginia, West Virginia, and Delaware may not avoid their legal obligations

to ensure that pollution in their state does not contribute to the violation of downstream water quality standards by

refusing to engage in the WIP process or by offering facially inadequate plans. I applaud EPA for identifying the

inadequate plans and for creating backstop allocations for point sources that will ensure the reductions outlined in the

Bay TMDL will be met within a reasonable time period. I also encourage EPA to take every step needed, including:

exercising strict oversight of NPDES permits if they fall short of protecting the water quality standards of downstream

states; increasing targeted federal enforcement actions against water and air pollution violators in the watershed;

exercising residual designation authority to extend NPDES permitting requirements to additional sources, especially

within the agricultural sector; and seeking all appropriate remedies available within EPA authority to achieve Bay

cleanup.

 

The Bay will not be restored to health without planning, action, accountability, and enforcement of previous

commitments. EPA has articulated a framework and provided technical expertise to allow the Bay States to make good

on over thirty years of commitments to Bay restoration. Each state has the obligation to engage fully in this process and

to enhance their draft phase I WIPs to meet EPA expectations. Only by fully participating in good faith can the Bay

States achieve the requirements and pollution allocations set forth by EPA in the TMDL, collectively restore the health

of the Chesapeake Bay and avoid the ultimate tragedy of the commons.

 
 

Response 

Thank you for your comment.  Please see the response to comment number 0110.001.005.

 

Comment ID 0482.1.001.017

Author Name: Bodine Susan

Organization: Agricultural Retailers Association et al.
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E. EPA's "Consequences" Overstate EPA's Authority.

 

In the Draft TMDL, EPA expressly states that unless states "[d]evelop and submit Phase I, II, and III WIPs consistent

with the expectations and schedule described in EPA's letter of November 4, 2009, and the amended schedule

described in EPA's letter of June 11, 2010," EPA will take one or more punitive actions that were outlined in a Dec. 29,

2009, letter to watershed jurisdictions. Draft TMDL, at 7-11. This remarkably heavy-handed statement is a complete

departure from the cooperative federalism that is the hallmark of the CWA. Congress sought in the CWA, "to recognize,

preserve, and protect the primary responsibilities and rights of States to prevent, reduce, and eliminate pollution, to plan

the development and use (including restoration, preservation, and enhancement) of land and water resources, and to

consult with the Administrator in the exercise of his authority under this Act." 33 U.S.C. § 1251(b). In furtherance of this

policy, Congress gave the states, not EPA, primary authority over the establishment and implementation of water

quality standards under CWA section 303. See, e.g., 33 U.S.C. §§ 1313(c)-(e). Even the federal permitting program for

point source pollutant discharges limits EPA's control over the manner in which authorized states carry out that

program. Under the CWA, authorized states carry out CWA programs in that state. EPA does not dictate the terms of

how water quality standards are to be met. If EPA finds that a state is not administering the CWA permitting program

properly, EPA may withdraw state authorization to administer the CWA permitting program. 33 U.S.C. 1342(c)(3). EPA

has some authorities, short of program withdrawal. However, as discussed below, these authorities address specific

fact patterns, not EPA disagreement with a state WIP. Each of EPA's threats listed on pages 7-11 to 7-12 of the Draft

TMDL is discussed below.

 

1. Use of Residual Designation Authority to Require Unregulated Sources to Obtain Permits.

 

If EPA does not agree with a state WIP, EPA claims the authority to use residual designation authority to regulate

unregulated sources in that state. As noted above, one of the assumptions EPA is making in its backstop allocations is

that all AFOs are regulated sources. Presumably, EPA intends to impose this assumption on watershed jurisdictions by

designating AFOs as regulated CAFOs.

 

EPA's authority to designate AFOs as CAFOs is governed by 40 C.F.R. 122.23(c). However, that authority is limited.

First, the AFO must actually discharge pollutants.[FN26] Second, either the state or the EPA Regional Administrator

must first make a determination that the particular AFO "is a significant contributor of pollutants to waters of the United

States." Third, if a state is authorized to carry out the CWA permitting program (which includes every watershed

jurisdiction except for the District of Columbia) then the Regional Administrator may designate an AFO as a CAFO only

if "the Regional Administrator has determined that one or more pollutants in the AFO's discharge contributes to an

impairment of a downstream or adjacent State or Indian Country water that is impaired for that pollutant." 40 C.F.R.

122.23(c)(1). EPA will not be able to rely on its Watershed Model to make these determinations, because the model

cannot predict water quality impacts at the individual facility level. Thus, EPA will have to develop site-specific data

before it can make such a determination.

 

Notably absent from the regulation is the authority to designate an AFO as a CAFO because EPA does not agree with a

state's WIP. Accordingly, EPA's claim (in both its backstop allocation and in its evaluation of state WIPs) to able to

broadly use residual designation authority against AFOs is invalid.

 

2. Object to State Permits That Do Not Meet the Requirements of the CWA, Including Permits With Effluent Limitations

That Are Not Consistent With the Chesapeake Bay TMDL WLAs.
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For sources that are already subject to the CWA permitting program, and that require a new permit or a permit renewal,

EPA does have the authority to object to a permit "as being outside the guidelines and requirements of this Act." 33

U.S.C. 1342(d)(2). Grounds for objecting to a state permit are found in 40 C.F.R. 123.44. Disagreeing with a state WIP

is not one of the specified grounds. However, one of the bases for objecting to a state permit is: "The effluent limits of a

permit fail to satisfy the requirements of 40 C.F.R 122.44(d)." As EPA notes, one of the requirements of 40 C.F.R.

122.44(d) is the requirement that a permit be consistent with a wasteload allocation in a TMDL prepared by a state and

approved by EPA. 40 C.F.R 122.44(d)(1)(vii)(B). Thus, if a point source receives an individual wasteload allocation in a

state TMDL that is approved by EPA and the state issues a permit with effluent limitations that are inconsistent with that

allocation, then EPA may object to that permit.

 

Thus, the question of whether or not EPA can object to a state permit on the grounds that the permit does not match a

wasteload allocation given to that point source by EPA in the final Chesapeake Bay TMDL will depend on whether or

not the final Chesapeake Bay TMDL is lawfully established. That will be an open question because this TMDL is not

being prepared by a state and approved by EPA under 40 C.F.R. 130.7. As discussed below, in the Draft TMDL EPA is

stretching its authority to issue a TMDL far beyond what it has previously asserted and beyond what courts have

approved.

 

EPA also has claimed the authority to object to state permits if a state has failed to subject nonpoint sources to all cost-

effective and reasonable best management practices, based on the requirements of an anti-degradation review under

40 C.F.R. 131.12(a)(2). However, EPA's reliance on this regulation is misplaced. This anti-degradation review is

required for Tier II waters that exceed water quality standards. This review is not applicable to impaired waters that are

the subject of a TMDL.

 

3. Require Net Improvement Offsets.

 

EPA has no authority to require net improvement offsets for new or increasing discharges. The only way for EPA to

carry out this threat is to object to a state-issued permit and then claim that it is inconsistent with the CWA. The CWA

requires effluent limitations to ensure discharges do not cause or contribute to the violation of water quality standards. A

net improvement requires a source to over-control, beyond what is needed to avoid causing or contributing to a

violation. A source may voluntarily over-control, to create an offset. However, nothing in the CWA allows EPA to object

to a permit in order to compel a source to control discharges beyond what is necessary to ensure that the specific

discharge does not cause or contribute to a violation of a water quality standard.

 

4. Require Finer-scale Wasteload Allocations and Load Allocations in the Chesapeake Bay TMDL Than Those

Proposed By Watershed Jurisdictions in Their WIPs.

 

EPA has proposed "finer-scale" allocations in the Draft TMDL. "EPA is … replacing some allocations proposed by

jurisdictions; EPA is also providing finer level of detail for allocations in headwater jurisdictions….." Draft TMDL, at 8-2.

In fact, EPA has proposed allocations for 1006 individual residences.

 

By setting wasteload allocations for individual homes, and by proposing fine-scale load allocations, EPA has

overstepped its bounds and is attempting to dictate the implementation of the TMDL. As EPA notes, "there are limitless

combinations of loadings." Draft TMDL, at 6- 18. This statement is an admission that EPA is encroaching on state
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implementation authority.

 

As discussed above, a TMDL is merely the sum of the load allocations and the wasteload allocations. In 2002, the Ninth

Circuit upheld EPA's authority to issue a TMDL for a water body impaired only by nonpoint sources because the Court

considered the TMDL to be merely "an informational tool." Pronsolino v. Nastri, 291 F.3d 1123, 1140 (9th Cir. 2002).

The Court also recognized that specifying pollutant allocations at a fine scale is tantamount to TMDL implementation.

According to the Ninth Circuit, the TMDL at issue in Pronsolino was within EPA's authority because:

 

[It] does not specify the load of pollutants that may be received from particular parcels of land or describe what

measures the state should take to implement the TMDL. Instead, the TMDL expressly recognizes that ‘implementation

and monitoring' ‘are state responsibilities' and notes that, for this reason, the EPA did not include implementation or

monitoring plans within the TMDL. Id. (emphasis added).

 

In contrast, the Draft TMDL goes far beyond an "informational tool." It includes implementation measures and specifies

pollutant loadings at a fine scale. As such, it goes beyond EPA's authority under the CWA.

 

5. Require Additional Reductions From Point Sources.

 

EPA has revised the point and nonpoint source reductions proposed by the watershed jurisdictions. "EPA is making

additional point source reductions and, in some cases nonpoint source reductions, as necessary to achieve Bay TMDL

nitrogen, phosphorus, and sediment allocations." Draft TMDL, at 8-2.

 

The CWA requires that a TMDL be set at a level necessary to achieve applicable water quality standards. 33 U.S.C.

1313(d); see also 33 U.S.C. § 1313(b)(1)(C) (requiring effluent limitations "necessary to meet water quality standards").

The statute does not limit a state's discretion to calculate and assign wasteload and load allocations within the TMDL.

However, it does not follow that EPA has the same discretion. If a water body is impaired by both point sources and

nonpoint sources and water quality standards cannot be met through reductions from point sources alone, then more

stringent wasteload allocations cannot be required as "necessary" to achieve water quality standards. Moreover, to

threaten unreasonable and unnecessary point source limits in an effort to force state regulation of nonpoint sources and

the adoption of land use controls to EPA's liking offends the fundamental policy of the CWA favoring state primacy over

nonpoint sources and land use decision-making.

 

6. Increase and Target Federal Enforcement in the Watershed.

 

EPA has prosecutorial discretion to determine what sources it targets for enforcement against actual violations of the

CWA. EPA does not have authority to coerce state action through unfounded enforcement measures. Thus, the threat

of increased EPA enforcement against actual CWA violations should have no bearing on state TMDL implementation.

 

7. Condition or Redirect EPA Grants.

 

EPA can only give grants to states pursuant to an authorization by Congress. Congress generally spells out the

purpose and terms of the grant. EPA has no authority to redirect or withhold certain grants, particularly those that are

allocated based on a statutory or regulatory formula such as title VI state revolving loan fund grants and section 106

program implementation grant. Even for other grant monies, EPA cannot arbitrarily choose to withhold state funding
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because it does not like a state WIP. Congress appropriates money for specific purposes. For example, funding for

nonpoint source management programs under section 319 of the CWA is conditioned on a state's development of a

nonpoint source management program, not a WIP to implement a federal TMDL.[FN27] EPA must implement

Congressional appropriations as Congress intends and lacks the authority to redirect appropriated monies to carry out

its own agenda.

 

8. Promulgate Federal Nutrient Criteria.

 

EPA's authority to issue federal numeric nutrient standards is limited. Section 303(c)(4) of the Clean Water Act

authorizes EPA to issue a new or revised water quality standard in a state only if EPA determines that a new or revised

state standard is not consistent with the applicable requirements of the Act, or if EPA determines that a new or revised

standard is necessary to meet the requirements of the Act. 33 U.S.C. 1313(c)(4). EPA has approved the water quality

standards in the Chesapeake Bay states (some modifications are pending). EPA has no basis to say that federal

standards are necessary because it does not agree with a jurisdiction's WIP. Thus, it cannot use this threat to coerce a

state into changing its WIP.

 

 

[FN26] See Waterkeeper Alliance et al. v. EPA, 399 F.3d 486, 504 (2d Cir. 2005); Service Oil, Inc v. EPA,, 590 F.3d

545 (8th Cir. 2009).

[FN27] Congress gave EPA authority to withhold section 319 funding under specific conditions identified under section

6217 of the Coastal Zone Act Reauthorization Amendments of 1990. Those conditions relate to coastal zone

management programs which are distinct from the state WIPs at issue here. 
 

Response 

Thank you for your comment.  EPA disagrees with the substantial comments and respectfully directs to the response for Comment

Number 0481.1.001.004.

 

Comment ID 0492-cp.001.001

Author Name: Stetson R.

Organization:  

We encourage the EPA to monitor the clean water act as it relates to the Chesapeake Bay. Our recommendation is to

provide for the adequate resources to monitor local and state agencies and the formulas they use to apply the specific

rules and regulations, especially within the critical areas.

 

Resources should also be availlable for adequate enforcement, which should be applied evenly for all citizens. For the

better part of the last 18 month we have singlhandledly been challenging a sub-division in Kent County Maryland within

the critical areas. Due to the perceived (or actual) power of one of the counties largest and wealthiest landowners, we

have witnessed both the state of Maryland (MDE) and the County blatantly disregard the current regulations in place to

protect wetlands and the Chesapeake Bay.
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Due to the 20 minute time constarint we cannot elaborate, but can be reached at 610/540-2023. In our instance, it is

clear that the state and Kent County have a greater desire to protect powerful landowners versus their true mission of

conserving the Chesapeake Bay 
 

Response 

Please see the response to comment number 0394.001.013.  EPA also notes, with respect to substantive comments regarding

individual jurisdictions’ Phase I WIPs, that the WIPs submitted by each jurisdiction are part of the accountability framework

outlined in the Chesapeake Bay Protection and Restoration Executive Order 13508.  The WIPs help ensure implementation of the

Chesapeake Bay Total Maximum Daily Load (TMDL) but are not an approvable part of the TMDL.  Because this public comment

period is specific to EPA’s Chesapeake Bay TMDL, specific comments on each jurisdiction’s WIP should be directed to the

appropriate jurisdiction for consideration.  EPA has forwarded this comment to the appropriate jurisdiction for consideration as part

of its WIP.

 

Comment ID 0501.1.001.001

Author Name: Stainman S.

Organization:  

1. The EPA Chesapeake Bay Program has done an excellent job of developing a process to require the 6 states and

D.C. to prepare their own plans that will be closely monitored and enforced by EPA and the citizens. EPA must remain

firm in requiring these jurisdictions to meet the stated regulatory timetable and emission limits, and to impose stated

consequences when these jurisdictions lag behind their commitments. A mandated regulatory process is the only way

substantive progress will be made to improve the Chesapeake Bay in the next 15 years. 
 

Response 

Thank you for your comment.  EPA appreciates your support for the Chesapeake Bay TMDL.  For more detail regarding EPA’s

enforcement of the TMDL, please see the response to comment number 0110.001.005.

 

Comment ID 0535.1.001.001

Author Name: Perkinson Russ

Organization: Virginia Department of Conservation and Recreation

The attainment of aggregate milestone load reductions is more critical that individual results of each milestone strategy

states or D.C. might elect to utilize.
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Recommendation: EPA should evaluate state progress in meeting specific milestone goals based on aggregate

reductions for nitrogen, phosphorus, and sediment rather than the success of each individual strategy or sector in

achieving reductions. 
 

Response 

EPA will assess milestone progress based on whether jurisdictions are achieving nutrient and sediment load reductions on schedule.

 EPA understands and accepts that jurisdictions may pursue a different suite of strategies from those identified in their WIPs to

achieve these reductions.  EPA will accept these adjustments so long as revised strategies result in at least the equivalent reductions

in nutrients and sediment delivered to the Bay.  

 

Comment ID 0548.1.001.008

Author Name: Smith Brooks

Organization: Utility Water Act Group

6. EPA lacks authority to compel a schedule for implementation of the TMDL or to threaten consequences against

states that fail to meet this schedule.

 

EPA has unilaterally established a schedule for achieving 60% of the reductions set forth in the Bay TMDL by 2017, and

100% of the reductions by 2025. See Bay TMDL Executive Summary at 1. To meet this schedule, EPA has mandated

that the states meet recurring two-year milestones to demonstrate their restoration progress or suffer certain EPA-

prescribed consequences. See Bay TMDL at 1-12 ("The Bay TMDL will be implemented using an accountability

framework that includes WIPs, 2-year milestones, EPA's tracking and assessment of restoration progress and, as

necessary, specific federal actions if the Bay jurisdictions do not meet their commitments.").

 

We appreciate that many stakeholders are frustrated by the pace of progress and desire greater urgency and speed in

the restoration effort. We believe that the TMDL is an important tool to facilitate restoration. But we caution EPA against

infusing the TMDL with more than the statute allows. The problem with EPA's schedule and mandate is that the Agency

has no authority to compel them. Nothing in the Clean Water Act or EPA's implementing regulations provides a deadline

for TMDL implementation. To the contrary, TMDLs are simply planning tools that help to inform state water quality

management decisions. EPA has conceded as much in prior TMDL litigation. See, e.g., Pronsolino v. Nastri, 291 F.3d

1123, 1129 (9th Cir. 2002).

 

We certainly share EPA's interest in restoring the Chesapeake Bay, but EPA cannot impose a schedule for restoration,

or threaten consequences against states and dischargers that fail to meet this schedule, without legal authority. EPA

lacks that authority here, and must in turn retract both the schedule and the threat of consequences. 
 

Response 

EPA has the authority to invoke federal actions provided under the Clean Water Act. EPA has chosen to not invoke many of those
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actions now but rather wait to see if states make adequate progress in restoring the Bay. In response to the comment regarding

EPA’s authority to require a schedule for restoration, see the response to comment number 0169.1.001.027.  In response to the

comment regarding EPA’s authority to take federal actions, see the response to comment number 0230.1.001.026.

 

Comment ID 0556-cp.001.002

Author Name: Comment Anonymous

Organization: National Wildlife Federation Action Fund

Political and governmental leaders in Chemung County, NY have taken the "it's a too costly approach." That is short

sighted. New York State and its local governments along the watershed corridor must be pushed to help clean up our

water. With Hydo Fracking most likely to arrive on our doorsteps in 2011, there will be a need for even closer scrutiny.

The natural gas drillers around the country have shown no willingness to protect the watersheds in which they operate.

The EPA must come down on them NOW with a much heavier regulatory hand. 
 

Response 

Thank you for your comment; please see the response to comment number 0110.001.005.

 

Comment ID 0571.1.001.003

Author Name: Rountree Glynn

Organization: National Association of Home Builders (NAHB)

In addition, NAHB is concerned that EPA's proposal is not only another unfunded federal mandate, but also takes over

some of the decision-making that has always been the prerogative of the states. For example, the "Independent

Evaluator," which we assume that EPA has hired even though it is not discussed in the proposal, will punish any state

that does not raise sufficient funds to meet its goals for the proposed rule. This means that other state needs such as

functioning schools, fire protection, police protection, road repair, reliable infrastructure or feeding the poor will likely

suffer the effects. At a time when the states have been laying off employees, they must now redirect their scarce

resources from safety, education, and infrastructure to hire new people to ensure that the state meets the TMDL

requirements. The real risk is that a state may seek to avoid punishment by eventually taking funds from one of its other

critical needs to meet the TMDL requirements, which are expensive, will require extensive documentation by the state,

and will continue into perpetuity. 
 

Response 

The TMDL is not a new mandate, regulation or law.  EPA has not hired an “Independent Evaluator” as suggested by the commenter

and is unclear to whom the commenter is referring.  EPA understands that each jurisdiction’s government has competing and
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important priorities including providing for schools, fire protection, police protection, road repair, reliable infrastructure or feeding

the poor.   The TMDL is not aimed at “punishing” jurisdictions for not obtaining sufficient funds.   With that said, this TMDL and

its associated WIPs established by the jurisdictions should be considered as one of the many priorities of a jurisdiction and should

also be part of a jurisdiction’s budget consideration, where and if needed.  

 

Comment ID 0583.001.003

Author Name: Campaign Mass

Organization: Virginia League of Conservation Voters

...we must verify those plans are being followed. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0388.1.001.002.

 

Comment ID 0614.1.001.005

Author Name: Street William

Organization: James River Association (JRA)

EPA's role is important not only to ensure that Virginia does its job for the James River, but also to ensure equity among

the Chesapeake Bay jurisdictions. Consistent accountability and enforcement by EPA is essential to make certain that

all Bay jurisdictions do their part for the Chesapeake Bay and prevent a jurisdiction that does commit the necessary

actions and resources to fulfill its responsibilities from facing a competitive disadvantage of some sort compared to

other Bay jurisdictions. 
 

Response 

Thank you for your comment.  Please see the response to comment number 0252.1.001.014.

 

Comment ID 0614.1.001.006

Author Name: Street William

Organization: James River Association (JRA)

Virginia's Duty to Develop and Implement a Watershed Implementation Plan
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Virginia has a legal obligation to address impairments and pollution of its waters. Beginning with the Commonwealth's

highest law, the Virginia Constitution, Article XI states that "it shall be the policy of the Commonwealth . . . to protect its .

. . waters from pollution, impairment, or destruction…" Furthermore, the Water Quality Monitoring, Information and

Restoration Act directs the Commonwealth to develop and implement a Total Maximum Daily Load implementation

plan. Additionally, the Chesapeake Bay and Virginia Waters Clean-up and Oversight Act directs the Secretary of

Natural Resources to develop a plan for the cleanup of the Chesapeake Bay and Virginia's waters designated as

impaired by the U.S. Environmental Protection Agency (EPA) that is largely similar to the expectations set for the WIP

by EPA, including milestones; measurable and attainable objective; time frames; clearly defined, prioritized, and

sufficiently funded program of work; disbursement projection plan; potential problem areas where delays in the

implementation of the plan may occur; a risk mitigation strategy; a description of the extent of coordination between

state and local governments; and an assessments of alternative funding mechanisms.

 

Despite the concerns raised over the Chesapeake Bay TMDL as an "unfunded federal mandate" and over the role of

EPA in fulfilling their legal requirements under the Clean Water Act, JRA believes that the Chesapeake Bay TMDL

process serves to ensure that Virginia follows through with its own mandates and obligations for the Chesapeake Bay

and its tidal waters. The Chesapeake Bay TMDL and Virginia WIP will also greatly help Virginia address pollution and

impairment of local streams, rivers and other waters for which it has the same legal obligation to clean and protect. 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL.  EPA also notes,

with respect to substantive comments regarding individual jurisdictions’ Phase I WIPs, that the WIPs submitted by each jurisdiction

are part of the accountability framework outlined in the Chesapeake Bay Protection and Restoration Executive Order 13508.  The

WIPs help ensure implementation of the Chesapeake Bay Total Maximum Daily Load (TMDL) but are not an approvable part of

the TMDL.  Because this public comment period is specific to EPA’s Chesapeake Bay TMDL, specific comments on each

jurisdiction’s WIP should be directed to the appropriate jurisdiction for consideration.  EPA has forwarded this comment to the

appropriate jurisdiction for consideration as part of its WIP.

 

Comment ID 0625-cp.001.001

Author Name: Comment Anonymous

Organization: National Wildlife Federation Action Fund

As a native of Northern Virginia, Alexandria, the bay has always been a part of my life. It has been very natural for me

to be very careful about the drainage and what is feeding into the bay. My husband and son fish regularly on the bay

and feel a real attachment to it as well. Please develop and enforce policies that will ensure that the bay is clean,

healthy, full of life, and free of dead zones. 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL.  For more
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information on potential EPA enforcement action(s), please see the response to comment number 0110.001.005.

 

Comment ID 0682-cp.001.002

Author Name: Comment Anonymous

Organization:  

I remember how clean the Bay was in my youth. Oysters were abundant and we thought crabs would never go away.

The few times I got out on the Bay's rivers, I remember seeing the bottom. Now, these are memories. They do not have

to be just memories, for the first time in my lifetime we have the opportunity to really do something about the nitrogen,

the pollution and sediment and the lack of the grasses I remember so well. We are at a threshold. If we set enforceable

standards, the past does not have to be a memory. We can go back to a clean, healthy Bay by setting legally

enforcable requirements. 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL.  For more

information on potential EPA enforcement action(s), please see the response to comment number 0110.001.005.

 

Comment ID 0719.001.001

Author Name: Comment Anonymous

Organization:  

The DEP has not enforced Federal or PA State laws in the past. The newspaper articles recently published in Lancaster

about the Bay and the Amish show a continued reluctance to enforce the laws that impact the Bay. The attachment

[Comment Letter contains information in the form of an attachment.  See original comment letter 0719.1.001] contains

documents proving that DEP has not enforced the Clean Streams Act. And they show how EPA had to come to 2 very

small STPs in Adams County PA to enforce what DEP would not. This was after DEP was confronted with it's own

documents (same as some attached) from it's own file room over the course of 4 days of research into one local

watershed. DEP refused to discuss it.   Maryland is impacted more than PA by PA DEP not enforcing the law. And DEP

of PA raising the argument that EPA should stick to big cities and big farm ooperations-letting DEP allow 'unforcement'

as has happened in the past is no longer a viable option for any party concerned with the Bay. The SRBC has these

documents and did not act.

 

Obviously DEP has them and the thousands of other pages of showing inspections noting overloads, permiits issued

before planning modules approved, etc.... Maryland did not want them, but maybe that has changed.   EPA discusses

farm inspections Targeted 24 farms in Leacock Township Intelligencer Journal Lancaster New Era Jan 26, 2010 06:43

EST  When the federal Environmental Protection Agency announced last fall it had targeted nearly two dozen small

farms near Intercourse for farm-related water pollution inspections, fears of a crackdown rippled through farm and
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regulatory circles all the way to Harrisburg. 

 

The 3-square-mile Watson Run, a tributary of Pequea Creek, was chosen from tax maps, according to Kyle Zieba of

EPA. David McGuigan, also of EPA, said the agency wasn't initially aware that 23 of the 24 farmers in the watershed

were Plain Sect.  "There was a great deal of trepidation," McGuigan, of the regional National Pollutant Discharge

Elimination System Permits and Enforcement office, acknowledged Monday as he delivered the results to the Lancaster

County Conservation District board. The 24 farmers in Leacock Township appealed to the Lancaster County

Conservation District to intercede on their behalf. Intense conversations have ensued, and Amish bishops have been

involved. At the presentation Monday, EPA officials emphasized that they would allow the conservation district to work

with the farmers in the Watson Run watershed between Paradise and Intercourse to correct farm-runoff problems they

found. John Hanger, secretary of the state Department of Environmental Protection, drove to Lancaster to thank EPA

for "listening and changing how you were going to do this." 

 

Later, when asked about Hanger's comment, Don McNutt, administrator of the conservation district, said EPA's original

intention was to declare all the farms as concentrated animal feeding operations, which would require the highest level

of on-the-farm conservation measures. Still, most of the Watson Run farmers are expected to place best-management

practices on their farms or possibly face enforcement actions in the future, according to the EPA.  And the EPA

assessment - others are planned in watersheds in Lancaster County - is another indication that the county is under the

gun to dramatically reduce its flow of harmful nutrients from manure and crop fertilizers that are finding their way into

local streams and the Chesapeake Bay. ••• 

 

What was EPA, which only regulates large farms, doing assessing a local cluster of dairy, poultry and swine farms? 

 

Southcentral Pennsylvania has been identified as one of three hot spots that are sources of unacceptably high amounts

of manure nitrogen levels tainting surface, groundwater and drinking water. The other two are intense poultry farming

areas in the Delmarva Peninsula and the Shenandoah Valley of Virginia. Zieba said the agency wanted to find a small

headwaters area in Lancaster County to study the effectiveness of key best-management practices. The two EPA

members and one conservation district staffer who visited each farm between Nov. 30 and Dec. 18 were pleasantly

surprised by some of the things they saw.  Most of the farms used cover crops and no-till or low-till farming. Most had

their soil tested to determine they weren't over-saturating the soil with fertilizer and none discharged milk wastewater

directly into Watson Run. McNutt said that the conservation district and EPA "agreed that the farmers had met or

exceeded some of the baseline requirements for many of their field practices." But only four had manure storage

facilities capable of holding manure through the winter without spreading it on fields.

 

Only three of the 24 had farm conservation plans as required by the state.  And during storms, water running through

barn lots and fields was observed flowing into waterways, Zieba said. "We absolutely saw manure going into Watson

Run, as well," she said. "Our results show that only one farm is a best situation here." Discussing the next step in the

assessment, Zieba said, "There are regulatory options, but a cooperative approach is preferable." 

 

Hanger noted the tough economic times Pennsylvania farmers have struggled with and said they can't be expected to

implement large-scale conservation measures "without partnerships. I get that." And he said it can't be just farmers

shouldering the load for improving water quality and helping the Chesapeake Bay. Sewer plants will have to be

improved. Urban storm water and lawn fertilizers must be better controlled, he said. New, emerging technologies also

will have to play a key role for nutrient limits imposed on Pennsylvania by the federal government to be met by 2025, he
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stressed. Hanger praised the Lancaster County Conservation District as tied with another as the best in Pennsylvania.

acrable@lnpnews.com 

 

 

EPA eyes tougher bay measures

Pa. environmental official concerned Intelligencer

Journal Lancaster New Era

Jan 12, 2010 08:09 EST 

 

More local farms may fall under big-farm pollution regulations. And local municipalities and developments may be

required to do a better job of containing storm water and keeping it out of streams. Both measures are being sought by

the U.S. Environmental Protection Agency, which Monday announced the latest round of tougher regulations designed

to clean up the Chesapeake Bay. President Barack Obama in May issued an executive order to clean up the

Chesapeake Bay after two decades of failed commitments from states and the federal government to do so. "We're

developing the most rigorous framework to date for reducing pollution in the bay and its watersheds," EPA Administrator

Lisa P. Jackson said in announcing the new federal rules.  "These rules will provide critical backstop measures to

ensure accountability in state efforts that are the front line for success in this historic cleanup effort." But at least one top

Pennsylvania environmental official expressed concerns that a tougher federal hand might undo the state's preference

to work at the local level for cleanup of streams.   "We have concerns," said John T. Hines, the state Department of

Environmental Protection's deputy secretary of water management.  EPA said it would seek stringent regulations to

more effectively get large farms in Pennsylvania, Maryland, Virginia and New York to reduce nutrient pollutants than

can run off farmland and into streams that feed the Bay. EPA said it would consider "expanding the universe" of

concentrated animal feeding operations, meaning smaller farm operations may be brought under the umbrella of the

stricter pollution controls currently on only the largest farms. Currently, Pennsylvania has about 340 CAFO farms, as

determined by the number of animals. EPA is considering designating farms on the basis of the number of discharge

pipes on the farms, not just animals, according to Hines. "I don't know if that is the best approach for us," he said.

Pennsylvania has been trying to aid farmers financially to help them with on-farm conservation measures so that they

can come into compliance, he said. "Then we would seek options on enforcement for the recalcitrant ones. I don't think

anyone would disagree with that," he said.  Also to be considered by EPA are options that would improve how surplus

manure is spread or stored and streamlining the designation process.

 

"We think our nutrient management regulations cover that," Hines said in reaction to the proposal.  EPA said it hoped to

propose the new rules in 2012 and have them in effect by late 2013. New regulations on municipal storm water controls

could have a big impact on local communities. Not only would more storm-runoff controls be required on newly

developed and redeveloped sites, but EPA said it might impose tougher regulations on communities in the bay

watershed than found in the rest of the nation.

 

Also, the regulations may be levied on smaller sites than in the past. Hines said he is concerned that effective efforts to

minimize urban runoff by working on a county or regional level may be disrupted by tougher regulations imposed on

each borough, city or township. Plus, forcing already developed sites, such as a housing development or office

complex, to try to reduce more runoff could be a problem. "You are looking at some of our older communities. How do

you retrofit, and how do communities afford it?" Hines said. 

 

Hines did have favorable things to say about another EPA initiative that would allow pollution load offsets. Under new
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pollution limits each waterway in the state will have, development could be prohibited if it would lower a stream's water

quality. The offset measure would allow such projects to go forward if the developer could improve stream quality

elsewhere. Planting a riparian buffer along a stream might be one such measure. "The important thing here is we have

to work with partners," Hines said. acrable@lnpnews.com 
 

Response 

For a comprehensive discussion of legal issues see EPA Essay Response to Legal Issues provided in response to comment number

0293.1.001.014. Regarding the portion of the comment referring to federal regulation of farms, EPA understands this to be a

reference to concentrated animal feeding operations; EPA regulates CAFOs pursuant to the federal CAFO rule at 40 C.F.R. Parts 9,

122, and 412. With regards to comments concerning enforcement, please refer to response to comment 0130.001.001.

 

Comment ID 0732.001.004

Author Name: Hoagland Roy

Organization: Chesapeake Bay Foundation (CBF)

EPA's Accountability Framework is Firmly Based on Its Authority Under the CWA

 

Section 303 of the CWA and the TMDL Regulations are Clear: TMDLs Shall be Set at a Level Necessary to Implement

The Applicable Water Duality Standards.

 

The CWA triggers the need for a TMDL when efforts to meet water quality standards fail. [FN3] States are first required

to set water quality standards for all waters within their boundaries. If the states do not set water quality standards, or

the EPA determines that the standards do not meet the requirements of the Act, EPA will promulgate standards for the

state. 33 U.S.C. §§ 303(b), (c)(3)-(4).

 

The CWA requires the establishment of technology-based controls on point sources; this occurs through the application

of the "best practicable control technology" effluent limitations for most point source discharges. 33 U.S.C. § 1311(b)(1)

. When these technology-based controls are insufficient in meeting and maintaining water quality standards, the CWA

requires the establishment of water quality-based controls under Section 303(d). Section 303(d)(1)(A) of the Act

requires each state to identify waters within its boundaries when these water quality standards are not met for an

applicable water segment. For these "impaired" waters, each state must then "establish . . . the total maximum daily

load [TMDL], for those pollutants which the Administrator identifies . . . as suitable for such calculation." 33 U.S.C. §

1313(d)(1)(C). A TMDL is a specification of the maximum amount of a particular pollutant that can pass through a

waterbody without water quality standards being violated. Id. at 1313(d)(1)(C). Such "load shall be established at a level

necessary to implement the applicable water quality standards with seasonal variations and a margin of safety which

takes into account any lack of knowledge. . . ." Id. These requirements apply to both point sources and nonpoint

sources of pollution. Pronsolino v. Nastri, 291 F.3d 1123, 1139 (9" Cir. 2002). Once  EPA approves the 303(d) list and

any associated TMDL, [FN4] the CWA requires that that state incorporate the list and TMDLs into its continuing

planning process. Id. at § 303(d)(2).
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Further, each state "shall have a [management plan]" that is consistent with the CWA and contains the "total maximum

daily load for pollutants" and a provision for "adequate implementation, including schedules of compliance, for revised

or new water quality standards." 33 U.S.C. §§ 1313(e)(3)(C), (F). The CWA regulations are also clear on this point as

TMDLs are to be included as part of Water Quality Management Plans used to direct implementation. 40 C.F.R. Part

130.6(b), (c). Again, the use of the Water Quality Management Plans - that include TMDLs - are required in order to

achieve the applicable water quality standards. The Bay TMDL, therefore, must be established and implemented with

mandated steps to achieve the water quality standards.

 

As such, EPA must reject state submitted TMDLs that do not provide reasonable assurances they will "implement

applicable water quality standards." 33 U.S.C. § 1313(d)(2). The goal of the CWA is to "restore and maintain the

chemical, physical, and biological integrity of the Nation's waters." 33 U.S .C. § 1251(a). Without question, these

congressional goals will only be advanced if there are reasonable assurances of implementation of TMDLs to improve

water quality. Courts have long recognized this principle. In American Canoe Ass'n, Inc. v. EPA, the Court-ordered

schedule in the Virginia TMDL case "ensures that the CWA shall not be reduced to empty formalism." 54 F. Supp. 2d

621, 628 (E.D. Va. 1999). Similar court pronouncements on implementation of the CWA can be found elsewhere. See

Natural Resources Defense Council, Inc. v Texaco Refining & Mktg, Inc., 20 F. Supp. 2d 700, 708 (D . Del. 1998)

(Court concluded that the public interest, as revealed by the "spirit and intent" of the CWA, would best be served by

mandating the implementation of a monitoring program).

 

TMDLs are one of the very last lines of defense to improve water quality. The CWA calls for them when permits for

point sources and controls for nonpoint sources fail to protect water quality. See 33 U.S.C . § 1313(d)(1)(A) ; 40 C.F.R.

§ 130.7(b)(1). If TMDLs fail, there are no other comprehensive pollution abatement programs under the CWA.[FN5] As

such, and as required by the CWA, TMDLs must be established at a level necessary to meet water quality standards. In

order to meet water quality standards, there: must be "reasonable assurances" that TMDLs will be implemented both for

point and nonpoint sources. Otherwise, Congress' goals in the CWA will never be achieved and the Bay TMDL will be

little more than a lengthy exercise in re-stating much of what we already know. 

 

A Bay Jurisdictions' Watershed Implementation Plan (WIP) Must Meet the Bay TMDL Allocations and Provide

Reasonable Assurances

 

EPA is required to ensure that the Bay jurisdictions will meet their respective TMDL allocations. And the CWA provides

the states with the responsibility of establishing to EPA's satisfaction how they will achieve those goals. EPA has

executed these elements of the CWA by directing the states to develop Watershed Implementation Plans (WIPs) [FN6]

that delineate how it will achieve the TMDL waste load and load allocations. See September 11, 2008 letter from the

EPA to the Principals' Staff Committee. The requirement that Bay jurisdictions adopt an adequate WIP that implements

the Bay TMDL, meets the Bay TMDL allocations, and includes reasonable assurances of point and nonpoint source

pollution reductions is a crucial aspect of the Bay TMDL and its "accountability framework." [FN7]

 

The WIP fills several essential components of EPA's accountability framework. Together, the jurisdictions' WIPs are to

meet - and not exceed - the Bay TMDL's total nutrient and sediment allocations. Individually, each jurisdiction's WIP

must meet its allocations and sub-allocate them among point and nonpoint source sectors and individual permitted

sources. [FN8] Further, while the WIP must identify specific actions and assurances, EPA's process has provided the

states with a high degree of flexibility. For example, the WIP identifies specific actions and controls to be 60%

implemented by 2017 and 100% implemented by 2025. The WIP must provide information concerning interim and final
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nutrient and sediment target loads; current loading baselines and program capacity (including current legal, regulatory,

programmatic, financial, staffing and technical capacity to deliver the target loads); ways to address growth; an analysis

of gaps in program capacity; commitments and strategies for filling the gaps; tracking and reporting protocols;

contingencies for slow or incomplete implementation; and detailed targets or schedules. The states have the

opportunity to adjust the WIP provisions at least: every two years as it develops further information and assesses

progress. [FN9] Thus, the WIP is a living, evolving document.

 

As previously noted, a WIP, as a CWA implementation tool, must provide reasonable assurances that the jurisdiction

can and will achieve its TMDL allocations, both point and nonpoint source allocations. EPA has issued a plethora of

guidance confirming that reasonable assurances are the binding, enforceable and/or incentive based tools that

demonstrate future attainment of water quality goals. For example, in 1991, EPA explained:

 

"Assurances may include the application or utilization of local ordinances, grant conditions, or other enforcement

authorities. For example, it may be appropriate to provide that a permit may be reopened for a WLA which requires

more stringent limits because attainment of nonpoint source load allocation was not demonstrated. . . State nonpoint

source management programs may include, as appropriate, non-regulatory or regulatory programs for enforcement,

technical assistance, financial assistance, education, training, technology transfer, and demonstration projects. [FN10]

The TMDL is established so that the statutorily-required water quality standards are achieved, reasonable assurances

must be given that the nonpoint source load allocations will be achieved." [FN11]

 

EPA's 1997 TMDL guidance, "New Policies for Establishing and Implementing Total Maximum Daily Loads (TMDLs)"

further provides: "It is now time to move towards the next stage of our strategy to achieve water quality standards - to

make sure that TMDLs are established for all listed waters, and that the load allocations established by TMDLs are

implemented by point and nonpoint sources alike." [FN12] The guidance continues by explaining that "reasonable

assurances that the nonpoint source load allocations established in TMDLs (for waters impaired solely or primarily by

nonpoint sources) will in fact be achieved. These assurances may be non-regulatory, regulatory, or incentive-based,

consistent with applicable laws and programs." [FN13] To the same effect is EPA's 2002 document, "Guidelines for

Reviewing TMDLs under Existing Regulations issued in 1991": For waters that are impaired by both point and nonpoint

sources, "reasonable assurances that nonpoint source control measures will achieve expected load reductions [are

required] in order for the TMDL to be approvable ." [FN14]

 

EPA offered a similar explanation in 2009, as the Bay TMDL process gathered strength: [FN15]

 

"When EPA establishes or approves a TMDL that allocates loads to both point and nonpoint sources, it determines

whether there is a "reasonable assurance" that the nonpoint source load allocation will, in fact, be achieved and water

quality standards be attained. EPA does this to be sure that the load allocations are not based on too generous

assumptions regarding the amount of nonpoint source pollutant reductions that will occur. . . If the reductions embodied

in load allocations are not fully achieved because of a failure to fully implement needed nonpoint pollution controls, the

collective reductions from point and nonpoint sources will not result in attainment of the water quality standards." [FN16]

 

 

Moreover, the settlement agreement entered among the parties in Fowler v. EPA (Case No. 1 :09-CV-00005-CKK, D.C.

May 10, 2010) explicitly addresses the need for reasonable assurance in the development of the Bay TMDL - and

EPA's obligation to ensure this essential element of the TMDL and WIPs is met. While the case dealt with the failure of
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EPA to sufficiently implement the provisions of the many Chesapeake Bay Agreements, including the Chesapeake

2000 agreement, the settlement agreement obligated EPA to establish a TMDL that included a reasonable assurance

and implementation framework that demonstrated "nonpoint source loading reductions will be achieved." See attached

Settlement Agreement. [Comment Letter contains additional information in the form of an attachment. See original

comment letter 0732.1, page 79 of pdf.]     

 

[FN3] There is no question that the states and EPA are required to establish TMDLs when triggered by the CWA. See

Natural Resources Defense Council v. Fox, 909 F. Supp. 153 (S.D.N.Y. 1995) (EPA must establish TMDLs based on

Congress' use of the word "shall" in section 303); Alaska Center for the Environment v. Reilly, 762 F. Supp. 1422 (W.D.

Wa. 1991) (EPA has a mandatory duty to promulgate TMDLs).

[FN4] Or, if the state fails to prepare an adequate TMDL, EPA can do so . Scott v. Hammond, 741 F. 2d 992 (7th, Cir.

1984) (holding that lengthy inaction on the part of a state can constitute a "constructive submittal" of an inadequate

TMDL, thereby transferring the duty to prepare to EPA).

[FN5] The Administrator does retain residual designation and emergency powers authorities but there is no other

comprehensive management program like the TMDL provisions.

[FN6] In addition, the plan mandated by CWA Section 117(g), discussed below, can also be considered a fundamental

element of the CWA Continuing Planning Process. See Environmental Defense Fund v. Costle, 657 F2d 275 (D.C. Cir.

1981).

[FN7] See Executive Order 13508.

[FN8] A state could assign all of its allocation to solely point sources, if it chose to do so, but if it were to do so, it would

be unlikely, or impossible, for the state to achieve the total allocation . Thus, the WIP must address nonpoint source

sectors.

[FN9] See EPA correspondence to former Virginia Secretary of Natural Resources Preston Bryant, Jr., for the

Chesapeake Bay Program Principals' Staff Committee (November 9, 2009), at 15.

[FN10] See 1991 Guidance (emphasis added), EPA 440/4-91-001, at 6.

[FN11] Guidelines for Reviewing TMDLs Under Existing Regulations Issued in 1992 (US EPA 1991a),

http://www.epa.gov/owow/tmdl/guidance/final52002.html.

[FN12] Id., at 1.

[FN13] Id., at 6.

[FN14] "Guidelines for Reviewing TMDLs under Existing Regulations issued in 1991," at 5.

[FN15] See EPA correspondence to former Virginia Secretary of Natural Resources Preston Bryant, Jr., for the

Chesapeake Bay Program Principals' Staff Committee (November 9, 2009), at 15.

[FN16] Id, at 5. See also U.S . E.P.A. (2002), 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL.

 

Comment ID 0732.001.006

Author Name: Hoagland Roy

Organization: Chesapeake Bay Foundation (CBF)
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The CWA Requires WIPs Specifically for the Chesapeake Bay Under Section 117

 

EPA's authority to require WIPs is further substantiated by Section 117 of the CWA which provides: 

 

(g) Chesapeake Bay Program (1) Management strategies The Administrator, in coordination with other members of the

Chesapeake Executive Council, shall ensure that management plans are developed and implementation is begun by

signatories to the Chesapeake Bay Agreement to achieve and maintain - (A) the nutrient goals of the Chesapeake Bay

Agreement for the quantity of nitrogen and phosphorus entering the Chesapeake Bay and its watershed. (B) the water

quality requirements necessary to restore living resources in the Chesapeake Bay ecosystem; . . .

 

33 U.S .C . § 1267(g)(1)(A)-(g)(1)(B). This section was re-codified as part of the Estuaries and Clean Water Act of 2000,

Title II Chesapeake Bay Restoration. In recodifying this section, Congress stated that the purposes of the Act were to

"(1) expand and strengthen cooperative efforts to restore and protect the Chesapeake Bay, and; (2) to achieve the

goals established in the Chesapeake Bay Agreement." Id. Congress concluded that the mere development of a plan

was not sufficient: the plan and implementation of it were to actually accomplish Bay agreement goals. Pub.L. 106-457,

Title II, Sec. 202(b)(2), Nov. 7, 2000, 114 Stat. 1967.

 

Accordingly, Section 117(g) explicitly provides additional authority for the development of WIPs: the "management

plans" which will achieve both the "nutrient goals" for the "quantity of nitrogen and phosphorus entering the

Chesapeake Bay and its watershed" (i.e., the load and wasteload allocations of the TMDL) as well as the "the water

quality requirements necessary to restore living resources in the Chesapeake Bay ecosystem" (i.e., the plan must

actually lead to the achievement of the load and wasteload allocations). 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL.

 

Comment ID 0740.001.012

Author Name: Hanmer R.

Organization:  

Why the Chesapeake Bay TMDL is essential

 

Despite the efforts over the past five years to implement the tributary strategies and the new permitting strategy, the

Chesapeake Bay cleanup program remains seriously behind schedule and Bay tidal water quality seriously degraded.

The law and the settlement agreements compel EPA to act.

 

It is essential that a more accountable structure be created to drive essential nutrient and sediment reductions.

Establishing TMDLs through the Clean Water Act will be more authoritative than the former 2003 Chesapeake Bay

allocations, and will set the stage for addressing a common concern, that most localities (rural, urban and suburban) do

not yet understand what their responsibilities for nutrient and sediment control are. Despite the long-standing tributary
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strategies and the initial effort by the states to draft Watershed Implementation Plans, this is still being said. Despite

years of public communication; and stakeholder involvement in the Chesapeake Bay Program criteria-development,

allocations and tributary strategy processes, finger-pointing persists among areas and sectors. 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL.

 

Comment ID 0745.001.003

Author Name: Campaign Mass

Organization: Chesapeake Bay Foundation (CBF)

We know what the problems are. We have the technology to address the problem. We just need a strong, enforceable

plan.

 

We are at the tipping point and your actions will determine to a very large degree whether we succeed in restoring

clean. water in the Bay or must explain to the next generation why all the fish are floating. 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL.  For more

information on potential EPA enforcement action(s), please see the response to comment number 0110.001.005.

 

Comment ID 0769.001.001

Author Name: Campaign Mass

Organization: Environment Maryland Research & Policy Center

Environment Maryland Research & Policy Center offers the following comments on the draft Total Maximum Daily Load

(TMDL) for the Chesapeake Bay, in Docket ID No. EPA-R03- OW-2010-0736.

 

Thanks to the leadership of President Obama and U.S. Environmental Protection Agency Administrator Lisa Jackson,

we now have the best chance in a generation to improve the quality of our waterways throughout the Chesapeake Bay

region. The ultimate success of this historic effort will rely on the EPA's ability to hold states accountable to the clear

goals laid out for them.

 

Thank you for accepting public comments on this important plan. Enclosed are 289 petition signatures collected on the

campus of the University of Maryland at College Park by student activists. Every signatory signed the following petition

language addressed to EPA Administrator Lisa Jackson:
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"Thank you for your leadership in this unprecedented opportunity for clean water. Your hard work now relies on

ensuring the states hold all Bay polluters accountable.

 

I urge you to accept state plans only if they require polluters to improve their practices. The past decades have proven

that voluntary measures are not enough. Corporate agribusiness alone generates 1 billion pounds of chicken manure in

the Bay region every year. As you have suggested, state plans should include a requirement for cover crops to help

manage all of that manure.

 

If a state is not making polluters do their fair share of clean-up, you should impose significant consequences. All

children are taught not to make a new mess until cleaning up one they already made. Likewise, the EPA should not

allow any new permits for pollution until the states have compelled current polluters to clean up their acts." 
 

Response 

Thank you for your comment, which EPA construes as a statement of support for the Chesapeake Bay TMDL. As described more

fully in response to comment number 0394.001.013, EPA has committed to take a number of federal actions consistent with its

December 29, 2009 letter to the jurisdictions should it determine that expectations have not been met and that such federal actions

are necessary.
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